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PREFACE.

This volume is the first of a Series of National Pub-
lications regarding the several Institutions connected
with the Public Administration of this country,—both
official and non-official—which concern intimately
the governance of the country. Beginning with a study
of the new Constitution, the subjects for the Mono-
graphs in the Series will, it is intended, be so selected
and written up, as, in their aggregate and viewed col-
lectively, would help to show the inherent weakness or
cbstacles, in the present system of administration in
the country, which inevitably obstruct the realisation
ot Purna Swarej and the accomplishment of the
material well-being of the people collectively. The
Series as a whole must, likewise, be so co-ordinated as
to indicate readily wherein changes, if effected, could
enable those very Institutions to promote most effec-
tively the collective well-being of the people of India.

Though each Monograph in the Series would be on
a definite subject.—a specific Institution, or Organisa-
tion.—it will form an integral part of the entire Series.
Each volume will, in its main part, be an objective,
analytical, and comparative study, i.e. after describing
the origin and function of each Institulion studied, it
would explain how the corresponding Institution func-
tions in other progressive countries of the world, and
what part it plays in the social life of those communi-
ties. In its main part, therefore, each Monograph will
avoid any infusion of partisan sentiment or political
bias, consistent with the fulfilment of the principal aim
of the entire Series.

This ideal for the writer of each work would be
facilitated by the plan of entrusting it to the Editors of
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the Series to show, in an Introductory Chapter to each
volume, what part the Institution studied in the main
portion of the Monograph fills in the everyday life of
the Indian people; and to indicate, in a concluding
Chapter, the changes or modifications in the constitu-
tion and working of the given Institution, which, in the
opinion of the Editors, would best serve the needs of a
community aiming at socialising all material wealth,
and all means of production, distribution, and exchange
of such material wealth.

_ The Series, as a whole, is undertaken to be pub-
lished by a Registered Society. The Constitution, Aims,
and Objects, and the Rules and Regulations of this
Society will be given when the Registration Certificate
of this Society has been obtained. A list will also be
appended there of the several Institutions and Organi-
sations the Society intends to get written upon. The
List, it need be hardly added, is neither exhaustive, nor
final. It is purely illustrative. The order given there
is, likewise, no indication of the real importance attach-
ed to each study from the point of view of the social
and political reconstruction aimed at by the Society. It
is merely a matter of convenience in taking up for
study the several Institutions and Organisations, and of
keeping them coordinated in a common plan.

The central and ultimate aim of the Society is to
strive for a social system in this country which would
have all the means of producing, distributing and ex-
changing material wealth socialised. To accomplish
this objective, the Society seeks to educate public
opinion by means of these Monographs, so that, if and
when the desired goal is reached, it would be reached
by peaceful, non-violent means; and would at the same
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time, be more substantial and deep-rooted than social
innovations born of revolutions usually are. When the
Indian people have at last acquired the substance of
power in the conduct of their own affairs, they will
find it both economical and advantageous to have some
readymade programme of national reconstruction
before them, so that the appropriate organ of the
people’s sovereign will can, after due deliberation and
the necessary modification, start upon the real task of
translating swaraj into actual conditions of life. The
suggestions in the concluding chapter of each Mono-
graph will, it is hoped, provide a good basis for such a
concrete programme of national reconstruction.

In order the more effectively to educate public
opinion in this country, each Monograph in the Series
is intended to be translated in the principal Indian
languages, so as to educate the masses, and make them
judge for themselves regarding the suitability of the

. social organisation and ideals propounded in this Series.
That the translations should follow as closely as possi-
ble the appearance of the original volumes in English,
the Society intends to engage the services of its own
staff of translators, unless it can find provincial or
linguistic Organisations ready and willing to take off
its shoulders this very onerous but indispensable duty.

The Society will endeavour to secure writers who
have made a special study of a given Institution to
write upon it. But, given the objective of the Society,
and given the unfortunate conditions of this country,
wherein the leading scholars and thinkers have to be
dependent upon an unsympathetic Bureaucracy for
their daily bread, it is not unlikely that, were the
Society to depend wholly upon such outside writers to
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do its main work, it would be unable to keep to any-
thing like a predetermined programme or time table.
Hence, in every case where the aid from such uncon-
nected writers fails, the Society will endeavour, never-
theless, to keep to its programme, by means of regular-
ly paid research assistants working in the Editorial
Office on a definite plan.

It is the fervent hope of the organisers of the
Society to complete the first part of their work,—i.e.
an analytical, comparative, and critical study of the
principal administrative Institutions and other Organi-
sations affecting the public life of this country,—
within not more than four years. This time-limit is
self-imposed, but not quite as arbitrary as it may seem
at first sight. Assuming that the first Legislatures in
the country under the new Constitution would be un-
able to achieve any constructive good for the collective
welfare of the people of India, and given a normal life
of 5 years for these first Legislatures, a programme of
constructive work must be ready and clearcut before
their successors come into office, as it were, for the
following quinquennium.

The Series. it need hardly be repeated, is so
planned that, taking the concluding Chapter of each
Monograph, detailed suggestions will be found ready
made for reforms or modifications in each Institution or
Organisation studied, so as to provide a complete plan
of national economy, in all its details. Of course, such
a plan would be open to adjustment and improvement
in individual particulars. But, rather than set about
framing a plan of work for the country when its chosen
representatives have at last acquired a substance of
power in the governance of their country, the pro-
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moters and organisers of this Society believe it would
be really helpful if a ready-made programme of
national economy were provided, however open it may
be to improvement or adjustment in individual parti-
culars.

Though one of the Editors of this Series is
President of the Indian National Congress, and another
a member of its Working Committee, the comments
and criticisms contained in this Volume, or the views
and opinions expressed even in the Introductory and
concluding Chapters, in subsequent volumes, will
reflect, it is but just to add, only the personal opinions
of the writers; and in no way bind the Congress, or
reflect its opinion on given topics.

The present Monograph is the first in the Series of
National Publications. It contains an analytical study
of the system of Provincial Autonomy claimed to be
introduced by the new Constitution Act of 1935. It is
not a purely academic, nor a juristic study of the new
Constitution, nor a compendious commentary on the
text of the Act for use by the constitutional lawyer. It
is rather an attempt at explaining the mechanism of the
new Constitution and the hidden springs of its work-
ing, which is of the utmost importance at the present
juncture in this country’s constitutional evolution. A
systematic study of the Constitution ought, it is true, to
have commenced with Section 1 of the new Act,
whereas the present volume brings, so to speak, in the
middle of the Act with Part III. The explanation of
this anomaly is to be found in the topical importance
of the question of Provincial Autonomy, in view of the
General Elections being held for the first Provincial
Legislatures under the new Constitution.
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The same consideration may also explain the ab-
sence of those distinguishing features of the Series in
this Monograph,—uviz., the Introductory and Conclud-
ing Chapters in the Monograph,—which would con-
stitute the real contribution by the Society towards a
proper understanding of the new system of governance
in India; and an indication of the needs of this country
in regard to a Constitution in general. A Constitution,
it need hardly be observed, is only a tool, a means, a
framework, to enable a community to attain its objec-
tive of social organisation and human effort with the
greatest ease. To what extent this Constitution would
help the Indian people to realise their collective con-
sciousness and to attain their social ambitions; and
what changes would be necessary in the Constitution
Act of 1935 to enable the Indian people to effect the
indispensable social reconstruction, would be the
function of such Editorial contribution. As, however,
two of the three Editors are occupied with the General
Elections, they could not find the necessary time to
think out and prepare the Chapters in the Series
which would ordinarily be jointly contributed by them.
It has, therefore, been decided to treat the present
Monograph as only the first part of a double-volumed
study of the Constitution. The second volume would
not only contain a study of the Federal Structure and
other parts of the governmental machinery imposed by
Act of Parliament upon India, and examine their
future working; it would also contribute in a consoli-
dated form the two important Chapters omitted from
this Volume, so as to put forward the N. P. Society’s
idea of constitutional reconstruction needed to enable
India to enjoy the fullest national independence, the
political frame work which would help her to shape
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her own new social system as may seem best to the
people of the country, or to their trusted leaders and
chosen representatives.

In itself, also, the present Volume is open to certain
criticisms which the writer can only apologise for on
the ground of the conditions under which the work
had to be got ready and seen through the press. The
lack of uniformity, for instance, in the place given to
the actual terms of the Constitutional Law,—sometimes
in the body of the work, sometimes in foot-notes—is
an outcome of the plan adopted for treatment in this
Volume, which, as already observed, is not a study of
the Constitution Act for the benefit of the University
Student, or the juridical exponent, or the legal practi-
tioner. It is a study intended mainly to serve the need
of the moment, as the writer conceives it. As such, it
is likely to suffer from some defects of form and treat-
ment, which have been just instanced. Admitting and
apologising for these, the writer is not without hope
that, notwithstanding the obvious limitations or short-
comings of the work, even the classes of its readers not
primarily intended to be catered for will find some-
thing of interest, something by way of new informa-
tion, or at least a new presentment of the facts, which
may help them also to understand the Constitution
better, from their specialist point of view.

Bombay, January 25, 1937. K. T. SHAH.






PREFACE TO THE SECOND EDITION

The hearty response which the public gave to the
first edition of this work has necessitated the bringing
out of a new edition within the short space of less than
six months. Opportunity has been taken of this
new edition to make certain changes, in the form
as well as the matter of the book, the need and utility
of which the reader will be able to judge for himself
as he goes through the work. The most important
changes, however, consist in: (1) the omission of the
text of certain sections of the Act, particularly those
relating to the Civil Services, which, having been duly
explained and commented upon in the body of the
work, were needless textually to include, (2) the por-
tion of the appendix in Chapter VI, which repeated the
voters’ qualifications in certain other Provinces; (3)
minor changes, too numerous to be detailed.

Though the work has met with a very hearty
response from the public, and evoked sympathetic
appreciation from the press, the writer was not un-
aware of the many shortcomings and defects inevitable
in the first edition. He has endeavoured to correct as
many of them as could be in this new edition, and also
to utilise the suggestions made by many a friendly
critic in the public press of the country. The most
important point, however, in the critique of the work
in one paper, namely, omission to deal with the Consti-
tutional impasse,—though not quite pertinent to the first
edition in view of the date at which it appeared,—has
been answered in this edition by a specific note inserted
at the end of this Preface. Other suggestions made by
critics will be found to have been met in the body of
the work, which has also been brought up-to-date,
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wherever necessary. No changes in the main work are
necessitated by the recent decision of the Congress
Working Committee on the question of the Congress
Party shouldering - Ministerial responsibility.

In the new form, the work may appear to be some-
what abridged, but the shrinkage in size for the greater
portion has already been explained. The companion
volume on Federal Structure, being now in the press,
has been referred to more than once in the foot-notes,
which, in the first edition, it was impossible to insert.
The two volumes together make a more or less com-
plete study of the new Constitution; and, as such, it
would be proper to consider them together. An index
is added to make the work more handy for reference.

The same general character of the design and
purpose of this work, in both parts, has been retained
as was claimed for the first edition of Provincial Auto-
nomy. The work is an attenipt at a pepular explana-
tion of the new Constitution, designed, primarily, for
the usc of the average citizen or peolitician, which can
naturally lay claim to no excess of juridical erudition
or constitutional profundity, that might perhaps be
expecied from the title of this work.

The delay in the publication of the volume on
“Federal Structure” has been occasioned by circum-
stances, over which the writer had no control; but he
trusts to an indulgent public to overlook that misfor-
tunc. It will now be of a short duration, and the work
will appear in good time before the Federation of
India is an accomplished fact.

Rombay,
15th July, 1937. K. TS,



NOTE ON THE CONSTITUTIONAL IMPASSE

The constitutional impasse created in April 1937,
when Part III of the Act of 1935 was put into opera-
tion, and the system of Provincial Autonomy was said
to be introduced, arosc out of a lack of clarity as to
the legal meaning and constitutional implications of
the {riple set of exccutive powers and functions vested
in the Provincial Governors:

(1) the powers and functions to be exercised in the
Governor’s sole discretion.

(ii) those in which he is to exercise his individual
judgment; and

(iii) those in which he must act upon the advice of his
Ministers.

In the first, he need not even refer to his Ministers,
if he so chooses, and can take decisions entirely on his
own responsibility. It must be added, however, that
there is no obligation imposed by the letter of the
law upon the Governor, that, in matters in which he
is entitled to take action on his own sole responsibility
and discretion, he must in no case consult his Ministers
at all. It is entirely in his discretion whether he does
or not.

In the second -category, there are certain
imperative obligations imposed upon the Governor by
the Act, in which he has no option but to exercise his
individual judgment. The manner in which his indivi-
dual judgment is to be exercised is exemplified or
made more definite by the several articles of his Instru-
ment of Instructions. That does not mean, however,
that he must not consult his Ministers at all in such
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cases; nor that he must go counter to their advice in
every instance. The Act makes it incumbent on him
to consult his Ministers, in the first place [Vide Section
50 (10) ]. But, should the advice of the Ministers not
consort with the Governor’s own conception of his
special responsibility under the Act in respect of the
given case, he is empowered to act on his own judg-
ment. He may, that is to say, disregard the advice
of his Ministers in the given case; and act as he himself
considers proper in the matter. The list of matters
in which the Governor is entitled to exercise his own
judgment, given in the text, is, no doubt, formidable
and imposing; and, to the extent that there is reason
to apprehend a general lack of sympathy or mutual
understanding between the Governor and his Ministers
of a particular political complexion in such matters,
causes of conflict and constitutional deadlocks may not
be inconceivable, or even unusual.

A keen appreciation of this possibility,—apart
from the many other shortcomings of the new Con-
stitution,—led many Congress leaders to concentrate
their fundamental opposition to it on this aspect of
its working impossibility. It was the spearhead, the
concrete expression, of the general objection on
account of its unsuitability and inadequacy to Indian
requirements.

The National Convention,—consisting of Provincial
Legislators of the Congress Party, and Members
of the All-India Congress Committee,—authorised, in
March 1937, after much discussion, Congessmen to
accept Ministerial responsibility in the Provinces
where they were in a majority in the Legislative
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Assembly, provided the leader of the Ministry-to-be
was in each case satisfied,—and was in a position
publicly to declare it,—that, in all their constitutional
activities, the Governor would ordinarily not exercise
his extraordinary powers; and that he would refrain
from interference in the day-to-day affairs of the Pro-
vincial Administration.

This demand was not intended to make a dead
letter of the Governor’s special responsibilities, or his
discretionary powers. It was intended to avoid need-
less interference of the Governor in every detail of the
Provincial Administration, even though, by the letter
of the law, he may be entitled to do so. The assurance,
given in advance by the terms of this resolution, of
the Ministers pursuing Constitutional activities,—in
regard to which only the counter-assurance was sought
from the Governors,—was in itself a guarantee, or at
least a clear indication, that, no matter what the pro-
fessions and declarations of the Congress candidates and
their supporters at the time of the Elections to wreck
or render unworkable the Constitution, they were, if
entered upon Office, going to follow in office only those
activities which could be described as Constitutional;
and that, consequently, if this Constitution came to be
wrecked or rendered unworkable, it could only be so
owing to its own inherent unworkability; or because
modern India has outgrown the stage of political
advance which this Constitution is designed to meet.

The Governors, however, seem to have interpreted
this demand for assurance, not to use the extraordinary
powers so long as the Ministers were pursuing con-
stitutional activities, to mean a practical abdication of
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the powers and authority vested in them by law.
But, inasmuch as in regard to the most considerable
case of extraordinary powers, viz.,, that in regard to
the exercise of Discretion, the Constitution nowhere
enjoins it upon the Governor to use his discretion in a
particular manner only; inasmuch as the Governor is
nowhere expressly prohibited from doing anything in
accordance with his Ministers’ advice, even in those
branches of the administration where he is given sole
discretion, the grant of this assurance would have in
no way involved any divestment of powers vested in
the executive chief by the Constitution. If the Instruc-
tions to the Governor* are carefully scrutinised, it
seems to be the intention of this Act for the Governors
to foster and promote a sense of collective respon-
sibility among the Ministers,—an ideal, which would
have in no way been impeded if the Governors had
granted such an assurance. The express obligations
laid upon them by law, e.g., in respect of the so-called
“Special Responsibilities” of the executive chiefs, would
also not be affected by such an assurance, if granted.
For, the Ministers going counter in any given case to
such responsibilities of the Governor would not be
acting constitutionally; and, therefore, the assurance
given to them would not in that case apply.

With the construction of the Convention Resolu-
tion mentioned above in their mind, however, the
Governors, in the six Provinces where the Congress
had secured a majority, sent for the leaders of the
Congress Party in their respective Legislative Assem-
blies, invited them to form Ministries, and offered them
all the sympathy and co-operation they could give; but

*See Appendix to Chapter IIT. Provincial Aufonomv.
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declined to give the one assurance those Leaders
demanded. Hence arose the deadlock.

The majority Party in those Provinces so far (6th
July, 1937) has refused to shoulder responsibility
which they fear would prove an unrelieved
burden, an unmitigated hindrance in their endea-
vours to carry out their programmes of national
development,—so long as the alien, and, very possibly.
unsympathetic, Governor stood in the background,
with immense powers to check, to thwart, and even
to frustrate the Ministers of the people’s will. The
Governors, on their side, appeared to regard this in-
sistence on a preliminary assurance, not to exercise
his lawful though extraordinary powers so long as the
Ministers followed -Constitutional activities only, as a
thinly veiled attempt to deprive him of his constitu-
tional powers to discharge the responsibilities specifi-
cally imposed by Parliament. The interim ministries
appointed in these Provinces are, admittedly, no
solution of the impasse; and the suspension of the Con-
stitution, under section 93, in any of these Provinces.
though a haunting possibility, does not seem specifically
courted by either side.

The statements and counter-statements. which
have followed,—on the Congress side, by Mahatma
Gandhi. C. Rajagopalachariar. and even embodied in
a formal resolution of the Working Committee; and,
on the Government side, by the Secretary of State,
the Under-Secretary of State, and, lastly, a long state-
ment by the Governor-General on June 22nd 1937,
—have sought to clear the issue and attempt a solution,
—all, apparently, to no purpose. The issue has been
‘at times even more befogged, as if it was a question of
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the Governor’s day-to-day interference in administra-
tion; or of his demanding the Ministries’ resignation
in preference to dismissing them on his own authority;
or a question of protecting adequately the minorities.
At bottom, the issue remains what it was at the end
of March last, viz., the likelihood of the powers vested
in the Governor operating as such a restraint or
hindrance upon the Ministers as to make the latter
unable to do anything constructive for the benefit of
the people or the development of the aqountry, in
accordance with their pledges at Election times.

The usual constitutional expedient, in such an
impasse, of getting the difficulty removed by means
of a judicial interpretation of the Constitution, seems
to have been strangely ignored in.the course of this
controversy. In one of his statements, Mahatma
Gandhi had, indeed, suggested that the matter could
be investigated by an Arbitration Tribunal, as to
whether or not it was possible, under the Act, to afford
such an assurance as the Congress Party had demanded
of the Governors. But the suggestion was met with a
frigid silence in official quarters, thereby providing a
strange commentary on the intentions of those who
helped to frame the Constitution, and who, like Lord
Linlithgow, are now called upon to work it. The silence
is the more inexplicable, as the Act itself seems to
have foreseen some such difficulty in the transitional
period as has now arisen; and made a specific provision
to tide over it. Says section 310

“(1) Whereas difficulties may arise in relation to the

transition from the provisions of the Government
of India Act and in relation to the transition from

the provisions of Part XIII of this Act to the pro-
visions of Part II of this Act: )
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And whereas the nature of those difficulties, and of
the provision which should be made for meeting
them, cannot, at the date of the passing of this
Act, be fully foreseen, now, therefore, for the pur-
pose of facilitating each of the said transitions
His Majesty may by Order in Council:

. (a) direct that this Act and any provisions of the
Government of India Act still in force shall, during
such limited period as may be specified in the Order,
have effect subject to such adaptations and modifica-
tions as may be so specified;

(b) make, with respect to a limited period so spe-
cified such temporary provision as he thinks fit for
insuring that, while the transition is being effected and
during the period immediately following it, there are
available to all governments in India and Burma suf-
ficient revenues to enable the business of those govern-
ments to be carried on; and

{c) make such other temporary provision for the
purpose of removing any such difficulties as aforesaid
as may be specified in the Order.

(2) No Order in Council in relation to the transition
from the provisions of Part XIII of this Act to
the provisions of Part II of this Act shall be made-
under this section after the expiration of six
months from the establishment of the Federation,
and no other Order-in-Council shall be made under
this section after the expiration of six months
from the commencement of Part III of this Act.”

Though this is, in terms, only a temporary solution
of difficulties in a transition period, which could not
have been foreseen when the Act was passed; and
though the solution is to be in the shape of an Order-
in-Council,—which is usually the act of the executive
British Government,—a very little stretching of the
terms might make the “Council” here spoken of to
mean the Judicial Committee of the Privy Council,
and the solution advised by that body be embodied
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in the Constitution, permanently, if necessary, by its
specific amendment. The actual Tribunal set up
to decide this matter could even have been
so composed as to leave no ground for mis-
givings in the Congress leaders’ minds, or in the
British Government's. There are sufficient jurists,—
Indians as well as Britishers,—on the Privy Council
today to allow of a reasonable and mulually acceptable
choice by each side; while a chairman for the Tribunal
could have been selected by agreement of the persons
chosen in the first instance to make up the Tribunal.
Given goodwill, and a sincere desire to allow the man-
datories of the Indian people to carry on the
Government of the Province within the frame-
work of the constitution provided, there could
have been no real objection to make this much
concession in interpreting and applying the sec-
tion. And, had the Congress party been able
to cite precedents beforc such a Tribunal, or otherwise
convince it of the reasonableness of its demand, an
authoritative, honourable, and mutually satisfactory
solution could have been easily obtained. For the
moment, however, that course, or any other com-
promise, seems to be equally unwanted by the powers
that be; and the impasse persists as hard as ever.

* * * &

Since the above was written, the Working Com-
mittee, executive authority of the Indian National Con-
gress has found a way out of the impasse by passing
the following Resolution authorising acceptance of
Ministerial Responsibility, in the 6 Provinces in which
the Congress Party is in a majority, without insisting
upon any preliminary assurance from the Governors.
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“The All-India Congress Committee, at its meeting
held in Delhi on March 18, passed a resolution affirming
the basic Congress policy in regard to the new Con-
stitution and laying down the programme to be {ollow-
ed inside and outside the Legislatures by Congress
members of such Legislatures. It further directed that,
in pursuance of that policy, permission should be given
for Congressmen to acceptl office in provinces where
the Congress Party was satisfied and could state pub-
licly that the Governor would not use his special powers
of interference, or set aside the advice of Ministers in
regard to their constitutional activities.

Viceroy’s Gesture
“In accordance with these directions, the leaders of
Congress Parties, who were invited by Governors to
form Ministries, asked for the necessary assurances.
These not having been given, the leaders expressed
their inability to undertake the formation of Ministrics.

“But since the meeting of the Working Committeo
on April 28 last Lord Zetland, Lord Stanley and the
Viceroy have made declarations on this issue on behalf
of the British Government. The Working Committec
has carefully considered these declaraticns, and is of
opinion that, though they exhibit a desire to make an
approach to the Congress demand, they fall short of the
assurances demanded in terms of the A.1.C.C. resclu-
tion as interpreted by the Working Committee’s resolu-
tion of April 28.

“Again, the Working Committee is unable to sub-
scribe to the doctrine of partnership propounded in
some of the aforesaid declarations. The proper descrip-
tion of the existing relationship between the British
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Government and the people of India is that of exploiter
and exploited, and hence they have a different outlook
upon almost everything of vital importanrce.

Combating the New Act

“The Committee feels, however, that the situation
crealed, as a result of the circumstances and events
that have since occurred, warrants the belief that it
will not be easy for the Governors to use their special
powers. The Committee has, moreover, considered the
views of the Congress members of the Legislatures
and of Congressmen generally. It has, therefore, come
to the conclusion and resolved that Congressmen be
permitted to accept office where they may be invited
thereto, but it desires to make it clear that office is to
be accepted and utilised for the purpose of working in
accordance with the lines laid down in the Congress
election manifesto, and to further in every possible
way the Congress policy of combating the new Act on
the one hand and of prosecuting the constructive pro-
gramme on the other.

“The Working Committee is confident that it has
the support and backing of the A.I.C.C. in this decision,
and that this resolution is in furtherance of the general
policy laid down by the Congress and the A.I.C.C. The
Committee would have welcomed the opportunity
of taking the direction of the A.I.C.C. in this matter,
but it is of opinion that delay in taking a decision at
this stage would be injurious to the country’s interests
and would create confusion in the public mind at a
time when prompt and decisive action is necessary.”

K. T. S.



CHAPTER L

PROVINCIAL ADMINISTRATION IN INDIA.

Evolution of Indian Provinces.

Governors’ Provinces: Under Section 46 of the
Government of India Act, 1935, the following have
been described as Governors’ Provinces, viz. Madras,
Bombay, Bengal, the United Provinces, the Punjab,
Bihar, the Central Provinces and Berar, Assam, the
North-West Frontier Province, Orissa, and Sind.
Burma'is specifically excluded from India, as also Aden.
(Sec. 288).

Chief Commissioners’ Provinces: Under Section
94 of the same Act, British Baluchistan, Delhi, Ajmer-
Merwara, Coorg, and the Andaman and Nicobar
Islands, as also the area known as Panth Piploda, are
classed as Chief Commissioners’ Provinces.

Between these two classes of Provinces, there is
the esgential difference,” viz., that, whereas the Gov-
ernors’ Provinces become self-governing units under
the conditions and limitations laid down in the Act
of 1935, the Chief Commissioners’ Provinces are to be
administered, even under the new Constitution, by
the Governor-General, acting, within defined limits,
through a Chief Commissioner in each case. This officer
is appointed by the Governor-General, acting “in his
discretion” i.e. without any reference to or consultation

. *The old distinction between Regulation and Non-Regulation Pro-
vinces, between Presidencies and other Provinces, between Governors’,
Lieutenant-Governors', and Chief (‘ommissioners’ Provinces, has now
no longer any significance in the scheme of Indian Governance.
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with his responsible Ministers or Advisers.* Except
Coorg, which may be given a Legislative Council of its
own,} none of the Chief Commissioners’ Provinces will
have a responsible Local Government of their own. All
these Provinces,—except the Andaman and Nicobar
Islands,—are given representation in the Federal
Assembly and the Council of State.}.

New Provinces created hereafter: Subject to the
provisions of Section 290 of the Government of India
Act, 1935, His Majesty is empowered, by Order in
Council, to create new Provinces, to increase or
diminish the area of any such unit, or to alter its
‘boundaries.§

Differences between Provinces: Even apart from
this constitutional difference between the Governors’
Provinces and the Chief Commissioners’, there are
striking differences between the several units within
each of these two categories. In area, in population, in
wealth or resources, these Provinces differ inter se
most markedly, as is but too clearly evidenced by the
Table attached. Historically they are not all of the
same antiquity; politically, not of the same impor-
tance; geographically, not of the same configura-
tions; economically, not of the same level of develop-
ment. Whatever their individual past in the crowded

*Sec. 9(1).
t8ec. 97.

N Wiﬁfc‘. 18, schedule 1, 25 and 26 Ges. V ch. 42. and Federal Structure
ch. VI1II.

§1t is open to question if there is any power to change the status
of a Chief Commissioner’'s Province into that of a Governor's Pro-
vince, or vice versa though, of course, under the power to change the
boundaries, and create new Provinces of any status, any area admini-
stered as a Chief Commissionership may be raised to be a Governor's
Province; while the entire Constitution may be suspended (Sec. 93 Ibid.)
in & Governor’s Province; and so the dividing line may be abolished.
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annals of Indian history,—and it is questionable if in
their present form every one of these had a historical
individuality at all,—in the British period each of these
units has been the creation of the Central Govern-
ment, almost exclusively for administrative conve-
nience. Without going into the juridical complications
and constitutional niceties, regarding the right and
title of the British Parliament, or of the British Sove-
reign, to create, new Provinces in India,* or dismember
old ones;} to take away what has for the greater part
of a century been part of India,{ or add what have all
through recent history remained apart from the Bri-
tish Indian polity,§ the fact must be emphasised that
the existing Indian Provinces are the creatures of the
Central British authority in India, and the driving
force leading to the institution of each such unit has
been rather political expediency or administrative
necessity, than any recognition of historical indivi-
duality, geographical sympathy, or even of the prin-
ciple of self-determinism by distinct peoples or com-
munities.

*e.g., Eastern Bengal and Assam, in 1905.

FOrissa separated from Bihar, or Sind from Bombay, in 1936-37.
je.g., Burma, in 1936-37.

§Some districts in the N.W.F.
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Table I. Provinces of India, their Area, Population,
Revenues, Wealth

Name of I i: resztl ; Popula- \R‘i’;'eﬁ:cs Expendi-;'\'gealth
Province Miles | tion thousands | ,t‘,"e in Crores.

Governors’ Provinces l ‘3 !
1. Madras i 142,277 46,740,107 16,40.25 15,63,04 151.91

2. Bombay 1 77.221 17,992,053 15,2517 14.98,95, 176.54
3. Bengal : 77,521 50,114,002  9,38.04 10,67.83] 189.63
4. United i ‘ ‘ i _

Provinces | 106.248 48,408,763 11.45.21 11,29,93  215.64
5. Punjab ! 99,200 23,580.852 10,23,92 ](),(l(i.&li 185.87
6. Bihar ’ 42,335 25,727,500 505,83 500,48 127,00
7. Orissa ! 18,706 5,306,142 1
8. Central | ; ! . |

Provinces & | ; ‘ :

Berar i 99,920 15,507,723, 4,49,79 44944 80.85
9. Assam . 53,014 8,622,251 219,67  2,36,47] 44.91
10. N.W.F. | 1 e e —— 10,68

Province ' 13,580: 2,425,076  1,60,11  1.,38,16 99.37
11.  Sind & 16378 3,887,070 ———— ————
Chief Commissioners® Provinces, . . \
1. Baluchistan 34,228 463,508 ————~- 8
2. Ajmer- . | i |
Merwara 2711 560,292 : :
3. Coorg ! 1,503 163,327, 11,78 13,59
4. Delhi : 573, 636,246 —— ——
5. Andamans | ! i ;
& Nicobars | 3,143 29,463 !

Note: The Area and Population figures in the above Table have been
compiled from the ‘‘Statistical Abstract for British India,”’ Twelfth
Issue, the population figures being in accordance with the Census of
1931. The Revenue and Expenditure figures are taken from the same
source and relate to 1032-33; while the figures for the wealth of each
Province are taken from the ‘'Wealth and Taxable Capacity of India,’’
by K. T. Shah and K. J. Khambata. They relaute to estimates
prepared on the basis of quantity figures of the several crops
and industrial products, converted into money terms on average prices
between 1900 and 1921. The revenue and Expenditure figures for
Bombay include Sind, and for Bihar include those for Orissa; while
the wealth figures for the latter province are also inclusive of Orissa.
There has been an immense depression in the wealth of the Agri-
cultural Provinces since 1929, owing to a heavy slump in prices; and
so.the figures in the last Column must be very much Jower if the
estimates were more untodate.
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Bengal and Bombay (minus Sind) are about the
same in size; but Bengal has three times the population
of the Western Presidency, though only about 7% more
of the material wealth, and only about 609 of the
revenue resources of Bombay. Though Bombay’s
aggregate revenues may diminish by the separation of
Sind, the relative position in point of revenue would
remain undisturbed as compared to Madras. In area,
Bengal has about 559 of that of Madras, though in
population it is 109¢ more crowded than the Southern
Presidency. Punjab has half the population of the
United Provinces, though only about 7°¢ less area, 15%
less total wealth, and 107 less revenue resources. The
rate of development seems far more rapid in the
Northern satrapy than in the United Provinces. The
5 major Provinces command more than 4 times the
financial strength than their 6 weaker neighbours put
together. A Province like Madras exceeds by itself
the total revenue strength of all the lesser Governors’
Provinces and Chief Commissionerships put together.
Industrialisation is changing rapidly the face of some
of the agricultural provinces; while the more recent
development in Irrigation on the larger rivers of Sind
and the Punjab, combined with the new means of
transport, fairly promise to modify materially the rela-
tive economic position of these units, if they can fully
avail themselves of opportunities said to be open to
them under the Act of 1935.

ORIGIN OF PROVINCES.

Madras: To appreciate more fully the meaning of
these inherent variations in the size and strength of the
several Governors’ Provinces, a brief historical review
of the origin of these Provinces would not be out of
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place. Though the earliest British settlements were
on the Western Coast, the first Province to attain any-
thing like its present size and importance was Bengal.
Thanks to the acquisition of the Diwani,—or the right
to collect and receive the revenues of the three Mughal
Subahs of Bengal, Bihar and Orissa, in the name of the
Mughal Emperor,—that area received an organisation
and importance long before the other centres of British
power obtained such recognition. At the time of the
Regulating Act, that Province was, accordingly, given
a primacy, which endured for 138 years, mainly
because of the association of the Government of Bengal
with the Government of India. That association, while
useful materially, was fatal from the stand-point of the
recognition of the provincial individuality.

Madras and Bombay were, accordingly, the first
provinces to reach the rank of distinct Presidencies,
ever since the beginnings of organised government of
the territories under their respective charge. As
between these two, again, Madras attained practically
its present size since the defeat and destruction of
Tippu Sultan of Mysore, 1799. Minor changes of boun-
daries have, no doubt, occurred since. But the Presi-
dency of Madras has, in the main, remained as it was
formed in 1799. With a coast line of over 1700 miles;
with numerous rivers watering the main districts, and
enriching them through innumerable irrigation works,
by regular and plentiful crops of rice, cotton, sugar-
cane, ground-nut; with vast luxuriant groves of the
cocoa-nut and other palms, and rich plantations of tea
and coffee and rubber on its highlands, Madras is
mainly an agricultural Province, having numerous out-
lets for its produce to the east as well as the west. By
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religion, too, it is a fairly homogeneous unit, since only
about 7% of the population are Muhammadans, and
about 3-80% Christians.

Linguistically, and also socially, however, the Pro-
vince has its own problems. 18-56 million speak Tamil,
and 17-74 million speak Telugu, accounting for nearly
80% of the population. The Telugu districts lie mainly
north of the Cauvery, stretching along the eastern sea-
board to the confines of the Province. The Tamil-
speaking districts, on the other hand, lie in the south
and centre. Malayali districts, with 3-72 million
people, are in the south-west, and the Kanarese Dis-
tricts in the North. The main linguistic divisions are
thus clearly marked off from each other. There is a
definite demand of the Telugu-speaking areas to be
made into a separate Province of Andhra. It has been
voiced on more than one occasion in formal resolutions
passed by a good majority in the Madras Legislative
Council. The Malayali and Kanarese districts may
also have such separatist tendencies; but they do not
form such large numerical blocks, nor are perhaps so
compactly situated, as to justify a demand for separate
provincial organisation. If the principle of Linguistic
reorganisation of the Provinces in India is to be
adopted, these regions will have to be regrouped with
others of their kind now in Indian State territory.
This, however, would involve a degree of uniformity
in the governance of Indian States with that in British
India, which is at present utterly unacceptable to the
Indian States.

Besides the linguistic‘divisions, there is the social
problem. Nowhere, perhaps, in India is the curse of
Untouchability so heavy as in Madras. 7% million of
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its total population of 46§ millions are regarded prac-
tically as Untouchables, or Depressed Classes. These,
it may be added, are found in the largest proportion in
the Tamil districts. It is, however, impossible to make
these classes into a separate province by themselves,
not only because they are too scattered to afford the
necessary unity, but also because they are too poor
and backward to benefit by a reparate provincial exist-
ence. To organise them separately would, moreover,
mean a recognition of the accepted and abiding
character of these social distinctions which no thought-
ful person can welcome. They have no independent
culture of their own to develop, nor distinet economic
possibilities to fulfil. The case is, however, different
if we consider the broader division between Brahmans
and non-Brahmans, the former being little more than
159 of the population of the Province, and yet com-
manding over } of the wealth and opportunities. But
these, also, cannot be separated into distinct adminis-
trative units for the same reason of inextricable mixing
of the Brahman and non-Brahman elements. The
divergence of interests between these two sections of
the Hindu population in Madras is, however, more
artificial than real, a temporary phase, which must dis-
appear the moment more natural lines of cleavage
make themselves manifest.

Except, therefore, for the separation of the Telugu
from the Tamil districts; and a regrouping of the Mala-
yali and Kanarese speaking peoples, there is little to
justify a more intensive dismemberment of this Pro-
vince.

Bombay: The Presidency of Bombay was formed,
in its present size, about 1818, when the last of the
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Peshwas was finally overcome, and the Maratha
Empire became a thing of the past.*

In the existing districts of the Province, there are
at least three linguistic groups, definitely marked off
from one another, and corresponding to the three admi-
nistrative Divisions of the Presidency, wviz.:—the
Northern Division, or Gujerat; Central Division, or
Maharashtra; and the Southern Division, or Karnatak.

The city of Bombay is sui generis. With about 6%
of the population, it has nearly } the wealth of the
presidency. Its population is mixed; its culture (?)
complex and exotic; its requirements and possibilities
for economic development radically different from
those of the other parts of the Province. Even Geogra-
phically it is separate,—an island linked to the main-
land by one causeway and two railways. No other
capital city in India, not even Delhi, is in a position
like that of Bombay.

Of the 17 odd million people in the Province, 93-38
lakhs speak Marathi, 34-26 lakhs speak Gujerati, 25-98
lakhs Kanarese, and 13-99 lakhs western Hindi. This
last group is centred mainly in the districts of Khan-
desh, which have more affinity with parts of the
Central Provinces than with Bombay proper.

These linguistic areas of the Bombay Presidency
have distinct cultural and economic characteristics,
which stamp on each such area an individuality of its
own. The Gujerati speaking peoples live in a fairly

*&ind was added to it in 1843, simply because it was more conve-
nient of approach by sea from Bombay, than from any of the other
then existing RBritish Provinces. The Punjub was not yet conquered, and
the United Provinces were separated from Sind by an- arid, trackless
desert, stretching for hundreds of miles, and including territories of
Indian States, which were not yet all so utterly subordinate and easily
accessible as they have since become.
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rich area of productive land, the value of which is
enhanced considerably by their immemorial trend
towards commerce. Gujerat is a province of shop-
keepers par excellence, including in that term both
traders and industrialists. Even in Bombay City, the
trade and Industry are held almost exclusively by
Gujerati speaking peoples. Culturally, economically,
geographically, this is a distinct Province, whose local
consciousness has of late grown to such dimensions
that the Gujerati-Marathi rivalry in the public life of
the Province is becoming a prominent feature, and is
causing grave uneasiness as to the future if the Pro-
vince is kept intact in its present form.

The Marathi speaking peoples number 93-36 lakhs,
or more than half the population of the Province.
Unlike Gujerat, Maharashtra is mainly plateau land,
situated on the leeside of the Western Ghats, and so
deficient in rainfall, which makes cultivation,—initially
difficult because of the poverty of the soil,—more
arduous because of the inadequacy of the water-supply.
The region is, however, mainly agrarian, with supple-
mentary cottage industries that can hardly hold their
own against the fierce competition of machine-made
goods. Even in commerce, the Maharashtrians are
backward, if not unknown. Their tradition and history
incline them more to Government service and the new
professions, than to any private enterprise of their
own initiative. Their earlier initiation into English
education and British administrative methods make
them appreciate all the more keenly the advantages of
material wealth open to the modern entrepreneur in
mechanised industry and overseas commerce. Hence
they subconsciously resent all the more keenly the
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advent of competition from their later educated fellow
citizens in fields of public service and professions,
which had, until comparatively recent times, been
almost their monopoly. The social problem in Maha-
rashtra is not complicated, perhaps, to the same extent
by the presence of a large number of the Depressed
Classes, as in Gujerat. But the Brahman-non-Brah-
man rivalry seems to be almost as keen in Maharashtra
as in Madras. It has been fanned into a fierce flame
in recent times, and threatens to rend asunder the
province, unless the artificial stimulus to such un-
natural divisions is effectively counteracted.

The Kanarese speaking districts have also an indi-
viduality of their own, though they are numerically
much fewer, and economically, perhaps, not so distinct
an entity as the peoples of Gujerat and Maharashtra.
Unless a regrouping of territories takes place, with due
regard to ethnic or linguistic solidarity and economic
unity, at an early daté after the advent of the Federa-
tion, these regions and the peoples inhabiting them
might find it difficult to realise their separate indivi-
duality, and the distinct economic or cultural possibili-
ties of their geography or history. But the conscious-
ness of individuality is there, and rapidly growing;
and the perception of the injustice usually felt by a
backward minority is not the less keen, because it is
not so vocal as that of Sind vis-a-vis the Presidency
proper, or of Gujerat against Maharashtra, and vice
versa.

The Konkan,—a strip of land at the foot of the
Western Ghats, running along the seashore,—has
climatically the most marked individuality of its own
thanks to the full blast of the South-Western Monsoon
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to which it is exposed. But the population of this
region is too small, and its economic possibilities too
restricted, to justify a fruitful demancd for separate
political organisation.

On the whole, then, the present Province of
Bombay has in it at least four distinct provinces, on
definitely marked linguistic and economic lines. If to
these we add the city of Bombay, with its suburbs
stretching some 20 miles from its northern limits,—and
which has an unquestionable individuality of its own,
socially, economically, as well as historically,—it is
possible to split up the present Province into at least
five distinct, more rational and homogeneous units,
than the existing medley of historical accident and
administrative convenience.

Bengal: The earliest of the Provinces of British
India, Bengal has, however, undergone more changes
of boundaries than any other province of a comparable
size and history. Recognised as the premier Presidency
by the Regulating Act of 1773, Bengal was enriched,
at various dates, by the additions of Agra, (1805), and
Assam (1825), Oudh (1856), the present Central Pro-
vinces (1853), and part of Burma (1824-1853).
Bihar and Orissa, too, originally formed part
of Bengal, though they have been separated from the
older organisations since 1911.

The first separate existence as a Province came to
Bengal in 1853; and the first-attempt at its dismember-
ment was made by Lord Curzon in 1905*, when he
separated some of the eastern districts of the Provmce

e = e e S, R o - PR

*Assam Was made a Chxef (_‘ommlsmonershlp in 1874 but we can-
not rightly call it an instance of dismemberment for Benga
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and joined them to Assam, calling the new unit the
Province of Eastern Bengal and Assam. This Scheme
was modified by the annulment of the Partition; the
creation of Assam into a separate Chief Commissioner-
ship; and the separation of Bihar and Orissa into a
Province by themselves in 1911. Agra had, indeed,
been separated long before, in 1834, when the British
districts in the Gangetic valley above Benares were
formed into the Nerth-Western Province of Agra. The
territories of the Mahratta Prince in Central India,
declared lapsed in 1853, were at first attached to
Bengal, but were in 1861 made into a separate Chief
Commissionership; while an independent province of
Burma was formed in 1889 out of the acquisitions or
annexations of the Burmese districts since 1824.

The Province of Bengal, as it exists to-day, is the
richest and most homogeneous of all Indian Provinces.
Geographically, it is formed, in the main, of the deltas
of the Ganges and the Brahmaputra together with
the numerous tributaries of these mighty streams. Its
homogeneity is reinforced by practically one speech
spoken throughout the Province,—Bengali,—by 46-4
out of 50 million of its people, or over 92-5 per cent.
The rich alluvial soil, drenched with copious rainfall
from the Bay monsoon, and by the waters of innumer-
able rivers, yields good harvests of all kinds of grain
and commercial crops. Thanks mainly to the enter-
prise of non-Bengalis,—Europeans as well as Indians,
—many new industries have also been developed, of
which Jute has the pride of place for more than one
reason. Close to the rich timber and rice-land of
Burma, the tea-gardens of Assam, the coal and iron
mines of Bihar or Orissa; and gifted with excellent
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harbours at Calcutta, Chittagong, and Dacca, Bengal
has developed an extensive foreign commerce.

The only rift in the lute, so far as Bengal is con-
cerned, is to be found in the difference of religion in its
population. Hindus account for 21-57 million, or 43-04
per cent; while Mussalmans number 27-5 million, or
54-87% of the population. There is a tendency among
the Muhammadans all over India to-day to seek to
mark themselves off as belonging to a different race
and culture from that of the rest of their Indian fellow-
citizens. In Bengal, however, the Mussulman is most-
ly the descendant of old Hindu converts, as is evidenced
even now by the use of the Bengali speech by the
Muslims along with the Hindus. The Mussulman,
moreover, being poor, is dependent on his rich Hindu
brother; and adopts the latter’s ways and ideas to an
extent that the consciousness of Communalism is not
able altogether to shake off. The Hindu predominates
still in the Landlord class, as also in the Professions,
Commerce, and Industry,—though, in the last named,
the share of the native Bengali is extremely limited.
The Mussulman is tiller of the soil, living in rural parts,
mostly in the Eastern districts, and altogether too
backward to be aware of a different culture, even
supposing he had a distinct culture of his own in
Bengal. Crowded and extensive as the Province in its
present boundaries is, it is, accordingly, impossible to
suggest a further sub-division,—except, perhaps, for
the city of Calcutta, which occupies in many respects a
position similar to Bombay. Calcutta is, indeed, more
dominant and influential in the life of the Province
than Bombay, chiefly because of the homogeneity of
Bengal. Nevertheless, Calcutta, like Delhi, could be
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easily carved out into a Province by itself. But the
rest of Bengal, at least in the plains, seems to be an
integral unit, and will remain such, so long as our
present ideas of political organisation and constitu-
tional machinery last.

United Provinces: What we now-a-days call the
United Provinces of Agra and Oudh were not always
known by that name. For 30 years after Agra and the
Mughal districts were won in the war of 1803-5, they
remained part of the mammoth Province of Bengal.
They were formed into a separate Province,—called
the North Western Province,—only in 1834, when the
East India Company ceased to be a trading organisation
in India. For another 43 years Agra remained by itself
as a Province, even though Oudh was annexed in 1856
from its Mughal ruler. Since 1877 the two were
united; and their designation was changed to the
United Provinces of Agra and Oudh in 1901, when
some of the districts separated from the Punjab adjoin-
ing the Indo-Afghan Frontier were made into a new
Province called the North-Western Frontier Province.

Set in the heart of Hindustan, this Province is
largely agricultural. Only 109 of its population live
in towns of such recent industrial importance as Cawn-
pore, or of such historic fame as Agra and Lucknow,
Allahabad and Benares, Mathura and Hardwar.
Geographically as well as racially, the Province is
homogeneous,—84-50% of its population being Hindu,
and only 14-847% Mussulman. Over 999 of the popula-
tion speak Western Hindi. Though there is a ten-
dency to distinguish between Agra and Oudh, owing
to some slight difference in traditions of culture, it is
impossible to demarcate between the several districts,
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or groups of them, in this Province, on any rational
basis. The Land Revenue Settlement offers a faint
dividing line, if one were really needec. While in
Lucknow districts are mostly Talugdari,—260 such
estates in Oudh comprise 2|3 of the area of that Pro-
vince, paying only 1|6 of the Land Revenue,—the Agra
Districts are “permanently” settled with the Zamin-
dars on the Bengal pattern. Provincial sentiment,
however, is by no means so pronounced as in Bengal,
though these regions may well claim to be the home
and centre of what is perhaps the finest in ancient
Hindu as well as Muhammadan culture. Oudh was the
birth-place of Rama, Agra the capital of Akbar.
Ancient Benares and modern Aligarh are both in this
Province, which can claim to be the homeland of the
Buddha and Mahavir. .The huge size of this unit, its
dense population, and its immense economic resources,
make it desirable, however, to administer it on some
more modest arrangement than that of a single Gov-
ernor’s Province.

The Punjab: While the United Provinces are a
land of Talugdars, or large landholders, the Punjab,
another agricultural Province, is a land of peasant
proprietors. With -an area about 7¢ less than that of
the adjoining Province, it has a population less than
half that of the United Provinces. It is a landlocked
tract, watered by the five great tributaries of the Indus,
which gives its modern name to the entire country.
But for these mighty streams, with an annual wealth
of the alluvial soil they bring; and but for the vast
irrigation works constructed along their banks, this
would be a desert province, unyielding to the toil of
man any but the most meagre maintenance. To-day,
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however, it rivals in wealth and importance all the
older Provinces. Its historic tradition goes back to the
days of the Aryans at least; and, having ever since
been the first to sustain the shock of foreign invasion,
this Province has always retained a martial spirit and
love of independence which elsewhere in India are
noticeably lacking. Of its 23 odd millions of popula-
tion, 18-68 million speak Punjabi or some form of it;
while 3-43 million speak Western Hindi. From the
linguistic or economic standpoint, the province appears
to be a homogeneous block, and admits of a uniform
treatment in administration, which is, however, con-
siderably modified by the existence of Communal
cleavage.

In the Punjab, the Muslims number 13-33 million,
or 56-55¢ of the total population; Hindus, 6-33 million,
or 26-84"¢; Sikhs, 3-04 million, or 12:98“¢. The bulk of
the Mussulman population is in the Western districts.
The Muslims of this province cannot all be classed as
converts from Hinduism, at least in the recent past.
They are a sturdy race, with a tradition and a history
of their own, of which in recent times they have
become increasingly conscious. Opposed to them stand
the Sikhs, who held the Province less than a hundred
years ago, against both the Muslims and the English.
They are a small Minority in numbers, but in wealth
and industry, in martial tradition and love of indepen-
dence, by no means negligible. Distinct in religion,
they have and niurse bitter memories of cruel persecu-
tion at the hands of the Mughal Emperors, which make
them still irreconcileable to their Muslim fellow-
citizens. Sikh aid in the critical hour of 1857 having
been materially useful in retaining the hold of the
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British upon the country; and Sikh enlistments in the
Indian Army since that time having always main-
tained a high level, British sympathy towards this
sturdy race of intrepid warriors has begun to decline
only in very recent years. Like all Minorities conscious
of their historic individuality, and yet afraid of their
future in an age when the mere weight in numbers
may tell, the Sikhs in the Punjab have adopted a
policy, little distinguishable, in its essential particulars,
from that of the more communally minded Hindus or
Muslims.

The Hindu Minority of the Punjab is, essentially
speaking, indistinguishable from the Sikhs, except
perhaps for the economic characteristics. While the
Sikh is mainly a cultivator, the Hindu is a shop-keeper,
merchant, banker, or industrialist. If he has interest
in land, it is, generally speaking, that of a mortgagee
rather than that of a farmer. While the Sikh occupies
the centre of the Province,—with Lahore and Amritsar
as his greatest headquarters,—the Hindu is found in
large proportions in the Eastern Districts. In the latest
political groupings or affinities, the tendency has been
more and more noticeable of a close alliance between
the Minority Communities, though efforts are be-
coming more pronounced and fruitful in creating a
Centre Party, or the Unionists, of all the three Com-
munities.

Bihar and Orissa: As a distinct Provincial entity,
Bihar is not even a generation old, while Orissa comes
into separate existence only from 1936. Bihar is a
Hindu Province, 82-31% of its population being Hindu,
and only 11:32% Mussulman.* The first home of

*These figures relate to the combined province of Bihar and Orissa.
The latter has only 8¢, Muhammadan population. In Bihar 969, speak
Hindi or Hindustani, while in Orissa over 809, speak Oriya.
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historic Imperialism in India, Bihar is almost wholly
agricultural, while Orissa has large mineral and indus-
trial enterprises. Racially, too, these two units are
distinet, as is shown by the different languages in
common use in these two units. It is therefore, but fit
and proper that Orissa should have a separate recogni-
tion and a distinct existence. But it is a poor Province,
with a heavy leeway to make up in nation-building
departments. Its resources are believed to be very con-
siderable; and so the future is by no means too gloomy.

The Central Provinces: The Central Provinces
were formed, in 1861, out of the lapsed dominions of
the Rajah of Nagpur. In 1903 the Nizami Province of
Berar was transferred by the Nizam in perpetual lease
to the British Government; and the latter appended it
to the then existing Chief Commissionership of the
Central Provinces. Together these were raised, in
1920, to the status of a Governor’s Province; and in the
Government of India Act, 1935, Section 46, the same
status is continued. Berar remains, for administrative
purposes, a part of the Central Provinces, and in official
language is coupled with it. But, as a refinement of
political casuistry, Section 47 of the Act of 1935 pro-
vides that the sovereignty in Berar is that of the
Nizam, who is supposed to have, by agreement with the
King-Emperor, transferred the administration and
governance of the Province to the British Govern-
ment, which, by the Act' of 1935, Section 46, makes it
part of the Governor’s Province called the Central
Provinces and Berar.

This is a landlocked Province, surrounded on
almost all sides with Indian States. It has, linguistic-



20 Provincial Administration in India

ally speaking, the peoples of all its neighbour Provinces,
Bombay, Madras, Bengal, Orissa, and the United
Provinces. Of its 15} million people,

5,432,265 speak Marathi;
4,825,293 ,, Western Hindi
3,239,030 ’ Eastern "
950,587 ,,  Gondi
336,648 ,, Rajasthani
263,133 ,, Oriya
152,838 " Korku
130,393 . Telugu

The two main languages, however, of the Province,
are: Marathi and Hindi, which account for more than
909 of the population. There is a sprinkling of other
languages; but they are to be found in much greater
numbers in the adjoining provinces or States. Hence,
if a linguistic redistribution of Provinces were to take
place, the Central Provinces afford one of those cx-
amples, in which the present entity will hardly have a
trace left.*

* That the linguistic distribution of the people of India does not
follow the provincial grouping may be seen from the following table. —

Language  Number of people  Spoken in States and provinces.

speaking
Hindi : Western 71,547,071 U. P. Central India; Punjab;
Hyderabad, Bombay; Madras;
Rajputana: Gwalior: Mysore
C. P. & Berar; Bengal; Baroda;
Ajmer-Mcrwara;  Delhi; N
W. F. Province; Baluchistan;
s Euastern 7,867,103 Western India States
' Bengali 53,468,469 Bengal, Assam, Bihar Orissa;
U. P..
Telugu (Andhra) 26,373.727 Madras, Hyderabad, Mysore.
C. P. Bombay, Bihar, & Orissa.
Bihari 27,926,559 Bihar & Orissa "

(Continued on page 21)
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The two main blocks of the Hindi - speaking and
Marathi-speaking districts make each a fairly con-
tiguous whole. The province of Berar and the districts

(Continued from page 20)

Language Number of people  Spoken in States and provinces,
speaking
Marathi 20.889,658 Bombay; C. P.; Hyderabad;
Madras; Mysore; C. India.
Tamil 20,411,652 Madras; Mysore; Hyderabad;
Bombay, &c.
Punjabi 15,839,254 Punjab; Delhi; N. W. F. Pro-

vince; Kashmir; Bombay; Raj-
putana; Baluchistan; U. P.;

" W. 8,566,051 Punjab; Kashmir; N. W, F.
Province; Baluchistan.
Rajasthani 13,897,806 Rajputana; C. I.; Punjab;

Gwalior; Ajmer-Merwar; Hy-
derbad; Kashmir; Bombay;
C. P.; Mysore &c.

Kanarese 11,206,380 Mysore; Bombay; Hyderabad;
Madras; Coorg  &c.

Oriya 11,194,265 Orissa; Madras; C. P.; Bengal;
Assam, &ec.

Gujerati 10,849,981 Bombay, W. I. States Agency;

Baroda; Rajputana; C.I.; Mad-
ras; C. P.; Hyderabad, Gwalior,

&e.

Malayalam 9,137.651 Madras: Coorg &c.

Kherwari 4,031,970 Bihar & Orissa, Bengal, &c.

Sindhi 4,006,147 Sind; W. I. States; Baluchis-
tan; Rajputana; Punjab.s

Pahari W, 2525016 Punjab; Kashmir, &e.

Bhili 2,189,531 Bombay; Baroda; C. I.; Rajpu-
tana; Gwalior, &ec.

Assamese 1.999.057 Assam.

Gondi 1,846.878 C. P. C. I.; Hyderabad;
Madras, Assam, &ec.

Pashto 1,636,490 N. W. F. Province ; Baluchistan;
Punjab; &ec.

Kashmiri 1.438.021 Kashmir.

Kurukh or Oraon 1,087,142 Bihar & Orissa; Bengal; C. P.;

(States) Assam.
These account for about 800 million people, leaving out Burma.
A good proportion of these may be familiar with one or the other
neighbouring or kindred language. There are thus, really speaking,
not more than 9 or 10 principal languages in India, and of these
Hindi or .Hindustani in some form, may be said to be familiar to at least
45 9 of the population, if not more.
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in the Nagpur division on the West are Marathi-speak-
ing; while the remaining 14 districts, in the east and
the north of the Province, are mainly Findi-speaking.
Economically, too, there seems a division, Marathi dis-
tricts being gifted with the rich black cotton soil and
the textile industry founded on its produce; and the
Hindi districts being wheat growers and of forest pro-
duce. 86% of the population is Hindu, and another
8-72¢% of tribal religions, leaving less than 5% to follow
the Muslim faith.

Assam: The smallest and the least developed of
the Governors’ Provinces is Assam. First separated
from Bengal in 1874, it was made into a Governor’s
Province in 1920. It is still a Province without a
University of its own, or a High Court. Its population
is centred in the two valleys of the Brahmaputra and
the Surma, and consists of more than half the number
Bengalis, while only about 209/ are pure Assamese by
birth. The Province is mainly hilly, rich in forest pro-
duce, tea-gardens, and allied products. Its possibilities
for more intensive economic development are hindered
largely because of its inaccessibility. About 57-20% are
Hindus; 31-969¢ Mussulmans; and 8-259¢ Tribal
religions.

Sindh: In Sindh the desire for separation from
Bombay originated in a consciousness, however vague,
of cultural differences. It was enforced by the obvi-
ously distinct geographic configuration and economic
characteristics of the country, and intensified by the
desire of the Mussulman majority in the Province to
have one more Province under Muslim rule in the era
of Responsible Government and Provincial Autonomy.
The Hindu Minority opposed from the beginning the
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demand for separation, not only because they realised
the disproportionately greater strength and influence
they wielded in Sind because of the union with the
predominantly Hindu Province of Bombay, which
would be lost on separation from Bombay; but also be-
cause of their recognition that the economically weaker
position of the independent Province of Sind would
necessarily expose them to relatively higher burdens of
taxation,—the Hindus being the richer and more enter-
prising community.

In his life and culture, the Sindhi Hindu resembles
more the Mussulman neighbour on the West of India
than the Hindu fellow-citizens across the desert, or
beyond the sea. The Hindu in the rest of India felt
with the Sindhi Hindu an anxiety as to the future
presaged by the separation of Sind from Bombay, and
the institution of a solid block of Muslim provinces
all along the Northern and Western boundaries of the
country. The Indian Mussulman in general probably
has no real desire to secede from the rest of India. The
days of Pan-Islamism seem to be receding in a shadow,
if one is to judge from the markedly rationalist life
and secularist policy of the Muslim countries in West-
ern Asia or Africa. The Khilafat has been abolished
from the land of the Khalifas; and Religion, at least of
the more aggressive and fanatical sort, appears to be
at a discount in Persia and Turkey, Egypt and even
Iraq. Real politik must, therefore, inevitably teach
the Indian Mussulman the futility of secession, either
for separate existence as a block of their own, or in any
hope of closer union with other Muslim countries of
Western Asia. But even if the constitution of Sind
into a separate Province is not to be regarded as a fore-
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runner of a centrifugal movement, it is not equally
certain that the Muslim authors of the idea of Sind-
separation were utterly innocent of the possibility of
holding the Hindus of Sind as a sort of hostages for the
good behaviour of their co-religionists in those other
provinces of India where the Mussulmans were in a
minority.*

In a democratic age, it would be impossible, in fair-
ness to deny the right of every distinct unit to develop
its own resources and individuality as it seems best to
the leaders of that unit. In theory, therefore, there can
be no objection to the separation of Sind, or any other
districts from another existing Province, if the people
of the area demanding separation have a distinct indi-
viduality, and are possessed of resources to develop
that individuality. In the case of Sind, the opinion
was generally held that, on its own, the Province will
be too poor to support the burden of a modern civilised
administration. True, there were projects afoot, such
as the Sukkur Barrage, which, when in full working
order, were estimated to make up for much of the
deficit calculated to result in the administration of a
separate Sind. But the geographic peculiarities of the
soil, and the action of the river water on the country
around, seem to have been not fully considered at the
time the project was taken in hand. Subsequent
developments give reason to believe that the calcula-
tions of profit from the land sales, or water rates, or

*Says the Indian Statutory Commission (Report Vol. I. p. 59):—
‘“This demand (for the separation of Sind) has gathered strength not
so much in the homes of the people, or among the Muhammadan cultiva-
tors of Sind, as among leaders of Muhammadan thought all over India,
to whom the idea of a new Moslem province. contiguous to the pre-
dominantly Moslem areas of Baluchistan, the North-West Frontier Pro-
vince, and the Punjab, naturally appeals as offering a stronghold against
the fear of Hindu domination.
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increased Land Revenue in the canal areas were made
more enthusiastically than accurately. The effects of
agricultural Depression all over the world have some-
thing to say in mitigation of the error in calculation.
But even making all allowance for such factors, the
fact remains that Sind will continue to be a deficit Pro-
vince, needing substantial subvention from the
common purse for the better part of a generation after
its separation.

The one remedy to counteract this threatened
deficit—to curtail drastically the overhead charges of
administration,—including the excessive salaries and
emoluments of the public servants in all ranks,—is
impossible to attempt, so far at least as the higher
ranks are concerned,—as long as the British Govern-
ment remain the Trustee and guardian of such vested
interests. The deficit in Sind, as in all other Provinces
similarly situated, is measured on the present stand-
ards of administrative costs and equipment prescribed
by an alien bureaucracy; and not in terms of that real
backwardness which shows itself in the low percentage
of literacy, the high percentage of mortality, or the un-
developed natural resources.  The economic resources
of Sind, and, a fortiori, her cultural possibilities, will
not be realised merely because of separation from
Bombay; and it is not improbable that the backward
nature of the majority of the Sind people may operate
actually as a drag upon any improvement over existing
Cﬂnditions,—by no means ideal,—of life in Sind. On
the other hand, it must be recognised, that separation
does constitute the first condition indispensable for
political self-expression and fulfilment for such a dis-

tinet unit as Sind undoubtedly is.
9

~
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Orissa: The same logic applies to the separation
of Orissa, though, perhaps, the future in that unit may
not be quite so gloomy. In a manner of speaking,
Orissa is less developed than Sind at the starting point
of a separate existence. Thanks mainly to the enter-
prise of the Hindu merchants of Sind, that Province
has already a degree of advanced economic life, which
in Orissa is lacking,—at least so far as the children of
the soil are concerned. But Orissa is gifted with
mineral resources, and has industrial possibilities,
which are manifestly lacking in the Western province.
Besides, Orissa is not quite so badly divided internally
as Sind seems to be, thanks to the cleavage of the
Hindus and the Muslims. It is possible, therefore, to.
hope, that though Orissa starts, like Sind, as a deficit
Province, it will be able, given reasonably favourable
conditions, to wipe off its deficit, and make up its lee-
way in the equipment of a progressive province, in
a far shorter space of time than Sind might be able to
achieve.

N. W. F. Province: The North-West Frontier
Province was made into a separate unit by Lord
Curzon in 1901. Districts from the Punjab and certain
Tribal areas were joined together into a separate Fron-
tier Province, mainly because the administrative prin-
ciples and the legislative enactments of the more settled
province of the Punjab would not be suitable in these
more backward districts. Upto 1932, the N.W.F. Pro-
vince was a Chief Commissionership, where the reform-
ed constitution under the Montford regime was intro-
duced only a few years ago. The Act of 1935 accepts
it as a Governor’s Province. It is a solid block of
almost wholly Muslim population, its mountain regions,
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intersected by arid valleys, making any hope of further
economic development illusory.

We need not notice more particularly the smaller
units called Chief Commissionerships. They have,—
except perhaps in Coorg—no inherent principle of
internal solidarity or regional homogeneity, which
could foster a consciousness of separate individuality.
They are and remain mere administrative divisions,
which present no features of interest to a student of
political organisation, nor even to an adept in social
psychology. They may attain some interest in the
future only when we are able to make a radical redis-
tribution of the component units of India.

Character of Existing Provinces

The Provinces so constituted, from time to time,
necessarily lacked cultural unity, geographic solidarity,
or historic continuity. Every one of them owes, as it
exists to-day, its position to considerations of political
necessity or administrative expediency. If any of them
still show, notwithstanding this history, local unity or
homogeneity, that is rather fortuitous than the result of
deliberate intention. That this charge is not a mere
matter of National prejudice is evidenced by the
devices, increasingly employed of late, to cut new
furrows and make new cross-sections of the unit which
showed, as Bengal, or could show, an inconvenient
degree of local patriotism overriding the sentiment of
Imperialist solidarity.

We shall review some of these devices hereafter.
Let it be added here, however, that the sole raison
d’etre of any provincial sentiment in this country is
to be found in the chance it affords for the local culture
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to be fully developed, and local resources to be proper-
ly exploited by indigeneous skill and energy. If given
a separate statehood, these might afford an opportunity
for that fullness and richness of life, which, in the
larger mass, may never fall to the share of the less
aggressive components. Under the conditions in which
the provincial units have been set up in this country,
this one justification loses much of its force; since the
supreme British authority would, for its own reasons
encourage Provincial sentiment or centrifugal tendency
up to a point, but up to a point only, and no further.
There is, of course, no question of maintaining the
integrity of India as she has been for the last hundred
years or so. But in so far as the fullest possible
growth of any Province should prove incompatible
with the maintenance of the British Raj, or the carry-
ing out of the British policy, the local sentiment would
be scorched and withered and denied expression, no
matier how laudable it may be in intention, and how
fruitful in result.

The Nationalist Indian may have his own opinion
on this question. The sentiment of Indian nationality
may be, historically speaking, of relatively recent
growth,—at least in its present form. But the pheno-
menon of an Indian Empire,—the ideal of Indian unity
—is no strange occurrence, or foreign importation. In
its present form, the growing strength of the National-
ist sentiment, in all classes of the Indian people, is
undoubtedly due to the perception of the economic and
social possibilities for a united and self-governing coun-
try, on a scale like India’s. Against this sentiment of
Indian nationality runs the still unextinct sentiment of
local, or parochial feeling, which, with particular com-
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munities, like the Marathas in Bombay or the Sikhs in
the Punjab, is associated with historic memories too
deep to be obliterated even after a century of national
unification.

Crosswise to this line of division, runs another
fissure,—also historic in its origin—but mainly of
recent stimulus, known as the Communal cleavage.
From 1858, when the administration of India came
directly under the British Crown, till 1909, the British
Government maintained a policy of impartiality as
between the Hindus and the Mussulmans, and so
encouraged, albeit unconseiously, a sentiment of
national solidarity, which had all but succeeded in
obliterating the Communal line. The evolution of
political consciousness in the Indian people, as mani-
fested by the organisation of a National Congress, in
which all communities joined at first to voice the
common national grievances and express the national
ambitions or aspirations, alarmed the Rulers. The
more sagacious among them sought refuge in the ages-
old maxim of Imperialism all over the world: Divide
and Rule. The only possible and conveniently handy
line of division was to be found in the historic antagon-
ism between the Hindus and the Muslims. Because the
mass of either community was woefully uneducated,
and so unable to perceive their own true interests
owing to the fog of religious superstition amidst which
they lived, the encouragement to one community,—
preferably the Minority community, which, being
weaker because of its backwardness, was bound to be
more suspicious of the Majority, and sympathetic or
responsive to the British overtures,—easily set aflame
the smouldering embers of historic dissensions.
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The first demand for separate Communal repre-
sentation was urged, officially, in 1906, when a Muslim
deputation waited on the then Viceroy, and submitted
to him that in a system of Joint Electorate:, the Minor-
ity Community could not secure representation in
adequate proportion to the numbers of the community,
its political or military services, or even by represen-
tatives really acceptable to the community. They
accordingly = demanded  separate  representation,
through separate Communal Electorates, on all local
self-governing bodies, as also in the Provincial Legis-
latures to be instituted under the so-called Morley-
Minto scheme of Reforms. The principle of separate
representation for the Muhammadans, through their
Communal Electorates, was accepted by the Govern-
ment of India, and given effect to for the first time, in
the Act of 1909.

Meanwhile, the communal consciousness of the
Muslims grew apace, though they do not seem to have
overlooked altogether the somewhat conflicting de-
mands of the Indian national solidarity. By the Luck-
now Pact between the chief political organisation of
the Muslims and the Indian National Congress,
arrangements were made to extend further the prin-
ciple of separate Communal representation, giving sub-
stantial weightage to the Mussulmans in the Provincial
legislatures of the post war era where the Muslim
community was in a minority*. In the Provinces where
they were in a majority, it was thought unnecessary to
provide for a statutory majority being assured to them.
But, instead, a clause of the Pact prov1ded that

*The arraugements mnde under the Lucknow Pa.ct and a8 given
effect to in the scheme of Reforms known as the Montford Scheme,
are shown in the following Table, taken from the ‘‘Indian Stntutory
Commission’s Report'’ (Vol. I., p.189).
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“No bill, nor any clause thereof, nor a resolution
introduced by a non-official, affecting one or the other
community (which question is to be determined by the
members of that community in the Legislative Council
concerned) shall be proceeded with, if three-fourths of
the members cf that community in the particular
Council. Imperial or Provincial, oppose the Bill or
any clause thereof, or the resolution.”
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All Nationalist opinion is agreed, however, that
separate Communal Electorates are the most effective
barrier against the sentiment of national solidarity.
They tend to stereotype an obsolete and unprofitable
line of demarcation, intensifying internal antagonism.
and obstructing the growth of real self-government.
Communal lines are, moreover, seldom identical with
real economic class distinctions. They are stressed by
those elements in the Indian communities themselves,
which, unable to secure their own prominence by the
open door of general competition in Joint Electorates,
insist upon separate constituencies which afford them
better chances of success. They may have been ser-
viceable in rousing consciousness of the economic and
political backwardness of given communities. The
political power derived by representatives of such
communities, chosen in separate Communal Electorates,
may have been used, in competent hands, to make up
in recent years the leeway of advancement which the
Muhammadans had been undoubtedly lacking in. But
once they are admitted into the body politic, they have
a nasty tendency to persist, and perpetuate the un-
natural division they imply. Even if one admits this
service of the Communal constituency to particular
sections of a given community, they must be pro-
nounced to have been purchased at too heavy a cost to
the sentiment of National solidarity, and the possibili-
ties of all-round progress; to be a needless and harm-
ful smoke-screen against the emergence of realistic
lines of economic issues, and the consequent stimula-
tion of the efforts at real social reconstruction.

In so far as a Minority community, like the Mus-
sulmans, is not confined to one Province, but is scatter-
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ed all through this vast country, the existence of
separate Communal Electorates prevents the growth
even of that degree of provincial sentiment, which
may be depended upon to hasten the development of
the local resources and the advancement of the local
people. Their continued existence creates a sort of
vested interests for communalist adventurers, which
must for ever render precarious peace and harmony
within the country and genuine co-operation among its
peoples.

The example of the Muslims in obtaining separate
Communal Electorates for themselves has encouraged
other communities of India,—not distinguished from
the bulk of the population even as much as the
Muslims are from the Hindus, nor having the same
argument of numbers,—to demand separate represen-
tation for themselves, Indian Christians and Anglo-
Indians form microscopic minorities, while Europeans
in India have not even the excuse of a permanent in-
terest in the country to justify such special recogni-
tion. The Depressed Classes in the Hindu fold; the
backward but numerous Non-Brahmins of Madras or
Maharashtra; the Scheduled Castes and Hill Tribes,—
all demand separate constituencies for themselves, on
essentially the same logic as that inspiring the Muslim
demand.

Like the Muslims’, their demand does not
remain confined to the legislative constituencies only.
There is a growing tendency to demand a stated
minimum proportion for each such Minority in all
branches of public services open to Indians. The Gov-
ernment of India have, since 1935, recognised the prin-
ciple by a Resolution, which secures a guaranteed
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minimum of appointments to the different communi-
ties in the public services of the country,—at what cost
to the efficiency and integrity of public administration
in this country the future alone can show.

The Communal line of cleavage is, however, not
the most important line dividing the Indian peoples,
even though it may, for the moment, seem the loudest.
The peoples of both the important communities are so
intermixed and scattered all over the country, and
their economic relations cross and recross one another
at such innumerable points, that the present emphasis
on this line of demarcation cannot be taken to be last-
ing. So far as the centrifugal forces are concerned,
—so far, that is, as the opposition between national
solidarity and provincial patriotism goes,—the more
dangerous factor is the growing local sentiment of such
homogeneous units as Bengal, where the Hindu and
the Muslim are both prepared to merge the much
advertised Communal differences in the common cry of
Bengal for Bengalis only.

Next to the Communal principle of division, the
alien rulers of India have found, in the economic differ-
ences between classes and interests, another potent
factor to keep the people of India apart from one an-
other. There are, in the new Constitution, Special
Electorates for Landholders and Industrial Labour; for
Commerce and Industry; for Universities and Women,
—not to mention the still further sub-division as
between Indian Commerce and Industry, and Euro-
pean Commerce and Industry in India. All these neces-
sarily result in obstructing the none-too-smooth
growth of national solidarity, and so precluding the
possibility of an effective, united opposition to British
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Imperialism and exploitation of the Indian people. The
existing state of Indian industry,—particularly the
mechanised and large-scale specimens,—and of the
local or overseas commerce in the hands of Indians,——
does not really justify the separate class Eiectorates in
addition to the Communal Electorates created in 1919.
The racial constituencies, again, such as those for
Europeans, for Anglo-Indians, and for Indian Christ-
ians,—all followers of the same religion,—provide an-
other breeding ground for mischief, for which those
who insist upon such special electorates can offer not
even the ghost of a reason.
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Given this composition of the Provincial Legisla-
tures, it was impossible for the consciousness of poli-
tical power and a sense of governmental responsibility
to develop. The fault lay, indeed, not wholly with
the nature of the electorates, and the composition of
the Legislatures formed out of such electorates. The
fault was much more largely of the very basis of the
Constitution prescribed by the Act of 1919. After
elaborating with a flourish the goal of progressive
responsibility in the governance of India, the authors
of the Montford scheme contented themselves with a
shadow of Responsibility in the Provinces. The system
of Dyarchy, in which a certain number of the most
important Departments of Government were excluded
from the scope of Ministerial Responsibility, brought in
the charge of the Indian Ministers only such Depart-
ments as had very little effective power. And if any
Department provided some scope for nation-building
activities, the financial conditions in almost every Pro-
vince were such that no real improvement could be
effected. The Executive, or non-Responsible branch
of the Government, held a first mortgage on the pro-
vincial purse; and their Departments absorbed more
than half the Provincial revenues. The Governor,
moreover, had extraordinary powers of certification of
the Budget or of any tax, should the Legislature in a
homogeneous province refuse to be docile. When these
extraordinary powers did not suffice, they could
suspend the whole Constitution, as they did more than

once in Bengal, or the Central Provinces, between
1921-30.

The Governor-General, again, had still more over-
riding powers. His leave was necessary prior to the
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introduction of any legislative measure of importance
in a Provincial Council; and his assent indispensable
for making any enactment of a Provincial Legislature
a valid law. He had powers of passing Ordinances
overriding the law of the land. For close upon 4 years
(1930-1934) India was practically governed by Ordin-
ances. From 1921, when the Montford Constitution
came into operation, to 1927, the Provincial Govern-
ments had to make financial contributions in aid of
the Central Finances. Though these were discon-
tinued from and after that date, the sources of revenue
left to the Provinces, and the restrictions imposed by
the Devolution Rules, were such that no Province could
really start truly developmental projects. The central,
and final, authority rested unquestionably with the
Government of India, who were in no department
responsible to the Indian Legislature; but who were
responsible to the Secretary of State for India,—a
British Cabinet Minister.

The devices, again, in the Provincial as well as the
Central Legislature, of a nominated element; and of an
Upper Chamber in the Central Government with
an official majority, which made it more submissive
than the Legislative Assembly, made the expression of
Indian opinion on given questions but of little real
effect. The bulk of the Central Budget was utterly
non-votable; and that portion, which was theoretically
subject to the Vote of the Legislative Assembly, could,
in the event of an adverse Vote in that body, be always
adjusted to the liking of the Governor-General by the
device of Certification. There was, likewise, the pro-
vision in the Act of 1919, of the two Chambers of the
Central Legislature sitting together in the event of a
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difference of opinion in regard to any first class piece
of legislation; but Government seldom utilised this
power, as they found Certification more easy and
effective.

It is needless to dilate further upon the elements
of disunion and lack of solidarity in the Constitution
of 1919. Provincial rivalries; communal jealousies;
class antagonism; race prejudices; and the coiflict
between the Central authority wersus the Provincial
ambitions,—all these combined made it impossible to
foster any measure of progressive, or responsible,
government.



CHAPTER II

GENERAL VIEW OF PROVINCIAL GOVERNMENT
UNDER THE NEW CONSTTUTION.

Evolution of the Idea of Provincial Autonomy: It
is in the ground, described in the preceding chapter,
that the seed of Provincial Autonomy was sown. The
Indian political leaders seem, at the commencement of
the present century, to have realised that it was im-
possible to expect the British Government to part with
any effective power in the Government of India, so far
as the central authority was concerned. If the Indian
people at all desired to be associated in the task of their
own government, the only field open to them was in
the provincial administration, under definite conditions
and restrictions. They, therefore, raised the cry of
“Decentralisation”, and asked for a larger and larger
measure of association of elected Indians in these
bodies right upto the Provincial Government.

Upto the time of Lord Morley, British statesmen
could not conceive of the possibility of Parliamentary
Democracy in this country. After reviewing the
changes he had proposed in the so-called Morley-Minto
Reforms, Lord Morley declared, from his place in the
House of Lords:

“If it could be said that this chapter of reforms led
directly or indirectly to the establishment of a Parlia-
mentary system in India, I. for one, would have nothing
at all to do with it.”*

* House of Lords Debates, Dec. 17, 1808,

41
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And though, within less than 6 years after this
declaration, the outbreak of the world War compelled
British statesmen to reconsider their position,—at least
so far as verbal professions went,—the outlook in
essence has remained undisturbed.

Self-Government as Conceived by Indian Leaders

The Indian leaders had, meanwhile, widened un-
consciously their own outlook, and had learnt to think
and speak of effective control of the entire govern-
mental machine in their country. They were yet far
from perceiving the true character of British Imperial-
ism and Capitalistic exploitation in India. If the more
sagacious among them had a glimpse of the real state
of things, they were themselves much too closely
linked, by the invisible ties of personal interest, and
the mystic sympathy of identity of economic classes,
with that system, really to desire a radical replacement
of the entire system. The charge could, therefore, be
made, with something more than merely a show of
logic, that all they desired was the substitution of the
brown for the white bureaucracy, Indian for the
European exploiter. They had, indeed, no aim higher
than the attainment of “Dominion Status” within the
British Commonwealth of Nations, as the British
Empire is euphemistically described by its admirers.
The ideal of complete independence, and all that such
an ideal would, if realised, connote, of responsibility,
was openly disavowed, or silently dismissed as mere
window-dressing, which would mislead no one. As for
a radical reconstruction of Society through the use
of political power, they were mostly innocent of the
very conception of social justice, to be accomplished
by such means. They, accordingly, still thought of
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constitutional reform in terms, and on a scale, which,
under the Government of India Act, 1935, may be
claimed,—from the British side at any rate,—to have
been met.

Scope and Purpose of the New Constitution

In the pages that follow, a picture is attempted to
be laid out of the real nature and the exact extent of
Provincial Self-Government conceded by the new Con-
stitution. The possibilities of achieving any thing con-
structive or substantial with this new instrument are
also considered hereafter. But, at this stage, it is
necessary to add, as a general observation regarding
the outstanding characteristic of the new Constitution,
that the reservations expressly made; the conditions
and limitations specifically imposed, and the directions
in which,—and which alone,—any governmental action
can take place at all, make it impossible to hope for
any substantial relief from Imperialist burdens or
exploitive policies.

Ground Plan of the Act of 1919

The Act of 1919 was alleged to be founded on four

principles, viz.:—

(1) Complete popular control in local bodies, like
the Municipalities, and freedom from outside
control;

(2) First steps towards a progressive realisation of
Responsible Government in the Provinces,
consistent with the ultimate responsipility to
Parliament of the Government of India;

(3) Supreme authority, in India, of the Govern-
ment of India, subject to their responsibility to
Parliament;
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(4) Gradual relaxation of the control of Parliament in
proportion as the principle of local responsibility
and provincial autonomy develops.

Changes in the Act of 1935: In all these respects,
the Act of 1935 professes to effect a radical change.

(1) Doctrine of British Parliamentary Sovereignty

The doctrine of Parliamentary supremacy and
British Trusteeship of India is not altogether abolished.
In fact, the inclusion of the Indian States in a proposed
Federation of all India extends the theoretical sphere
of British Parliamentary supremacy to those parts of
India, which were, until the advent of the Federation,
not expressly and indubitably under that supremacy,
or sovereignty. In another Monograph of this Secries,
an attempt is made to evaluate concretely the contribu-
tion of this device of including Indian States in a single
Indian Commonwealth to the progress of the ideal of
Indian autonomy. In all the still remaining autocratic
or discretionary powers of the Governor in the Pron-
vinces, and of the Governor-General in the Federation
of India, the ultimate responsibility is to the Secretary
of State and, through him, to the British Parliament.
But, allowing for this, the admission of the principle of
Respensibility in the Provincial as well as the Federal
Government of India,—however restricted the sphere
of activity of that Government may be, and however
rigidly conditioned its exercise,—is claimed to be a
change in the scheme of the existing Constitution, that,
they claim, the Indian people must regard as a fulfil-
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ment of the pledge contained in the Montford Report
and the preamble to the Act of 1919*.

(2) Relaxation of Central Control

The relaxation, again, of the control or domina-
tion of the Government of India over the Provincial
Governments, and the recognition of the principle of
Responsible Ministries chosen from the Parties com-
manding a majority in the Provincial Legislatures, is
claimed to be another indication of the same trend
of policy, which the advocale of the British regime
in India points to as the earnest of good faith and con-
structive statesmanship. The Responsibility of Pro-
vincial Ministries, in so far as they could be compact
bodies with collective respensibility at all, is, as will be
shown more fully hereafter, so circumscribed; the rules
or conventions regarding the choice by the Governor
of his Ministers so rigid; and the sc scope “of "action op open

to Provincial Governments so narrow, that there can

be no Teal aufonomy in the “Provinces; much less a

real mdepéndence of the Indian Government

(3) The control of the latter in minor details here
and there might be relaxed; but, in essence, the powers
of the Governor-General, as head of the Federal execu-
tive, would, if anything, be more extensive and effec-
tive than under the Act of 1919, especially if the offices,
of the Representative of the Crown,—the Viceroy
proper,—and of the Governor-General are combined
in one and the same individual.t}

““Whereas it ix the deelared poliey of J’:xrrli:unm;t 710 pm\ixrlvr for the
incre l\(d association of Indians in every hranch of Indian administra-
tion: and for the gradual development of self- -governing institutions, with

a view to the progressive rcalisation of responsible goverument in British
India as an inteygral part of the Empire.’’

+Cp. Seetion 3, Government of India Aet, 1935: also *'Federal Strue-
ture’’ Chapter vi.
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(4) The relaxation of Parliamentary Control is the
logical consequence of the growth of self-Government
in India; but, as will be shown more fully later, the
Act of 1935 does not by any means correspond, so far
as India is concerned, to the Statute of Westminster
as applying to the Dominions. Parliamentary control
is both real and extensive; and the Indian politician
who ignores the numerous sections in the Act of 1935
which refer to this control, either in their intent or
their effect, would only be proving himself ignorant of
the very elements of Imperialist politics.

Peculiarities of Federation in India

It is unnecessary to go into the details, at this
point, of the powers and functions of government dis-
tributed between the Provinces and the Central
authority, under the Act of 1935, to lend point to the
observations just made. But it is necessary to point
out, even here, that the Federation in India will differ
from all other Federations in the world in two import-
ant respects:—

(1) The component units are, as between them-
selves, not of equal wealth or status. While the Indian
States who join the Federation claim a degree of local
sovereignty and independent existence, which the
British Provinces, being creatures of the supreme
authority, can never be allowed to claim; the Pro-
vinces, in their turn, command a degree of economic
development and general progress, which the Indian
States confessedly lack, and may even be averse to.
The motive forces in demanding, or working together
in a common system of government, will also not be
the same for these two classes of the Federal con-
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stituents, as also their respective ideals and ultimate
objectives.

(2) The other point of difference consists in the
distribution of powers and functions between the Fede-
ration and its constituent units. While the Provinces
are given, by Act of Parliament, definite functions
exclusively of, and certain others concurrently with,
the Central Government,—with an almost unques-
tioned superiority of the Central Government in the
event of a conflict,—the States make over, or delegate,
to the Federal authorities only such functions and
powers,—and under such reservations and conditions,
—as the Instrument of Accession of each State joining
the Federation may prescribe. The Provinces
are part of the Federation by Act of Parlia-
ment; the States become part of the Federation by an
Instrument of Accession, signed by the Ruler of each
State, under such terms, conditions, or reservations, as
are made in the Instrument and accepted by the
Governor-General.* v The list of Federal subjects
(Schedule VII to Section 100) includes 59 subjects, ot
which only 47 are of direct concern to the States.v It
is possible the Instruments of Accession would exhibit,
—when the required minimum of these documents are
executed,—a degree of similarity without which it
would be impossible to run a machinery of the kind
provided in the Government of India Act, 1935. Never-
theless, the whole raison d’etre of Federal authority
in the States is essentially different from that in the
Provinces; and, consequently, the working of these
two parts in the central authority is bound to be radic-
ally different.

*¢p. Particularly Sections 2 and 6 of the Act of 1935, as also Ss.
122—129 idem.
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Sovereign Authority Outside India

Formed on these different,—and somewhat contra-
dictory,—bases, the Indian Federation has two other
points of weakness inherent in its very Constitution,
which cannot speak too well for the future of the coun-
try collectively. (a) The supreme authority,—the
complete sovereignty,—does not remain in India: It is
vested in an outside authority,—the King-in-Parlia-
ment of the United Kingdom. There are directions in
which the Federation of India cannot act, even if all the
constituent units were agreed as to such action, simply
because they have not,—collectively or severally,—the
power to act in such ways. There are matters on
which the Federation cannot legislate,—simply because
there is no authority, either in the Federation or the
units, to do so. And the most important of such
matters for action or legislation is in regard to the
modification of its own constitution. Without a con-
currence of the British King-in-Parliament, there can
be no change in the essential provisions of the Indian
Constitution, however much the people of India in all
parts of the country and of all classes may desire a
change.

Supreme Power of the British Parliament

But while the Indian people can effect no radical
change in the Constitution, the British Parliament has
supreme authority to make any change it desires. The
beginning of the new regime by an act of dismember-
ment,—the separation of Burma from India,—may be
justified by respect for the right to self-determination
of the people of Burma. The actual terms of that con-
stitution does not afford any proof that the separation
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of Burma is due solely to a recognition of the right of
the Burmese people to self-realisation in their own
way. Even granting that this was an act in the proper
direction, the example may well suggest a separatist
bend in the fundamental policy, which needs must
weaken the authority of the Federation. Even the
institution of Sind and Orissa as separate provinces
may not unjustly be taken as illustrations of the tacit
resolve of the British Government to allow no singie
unit so much strength as to make it a source of danger
to the central authority. The coincidence of the Mus-
sulman sentiment for separation, in Sind as well as
outside, was a fortuitous help to British Imperialism,
which would in no way be jeopardised, at least for
half a century at the present rate of progress, simply
because, both in Sind and in Orissa, the local people
are much too backward to be really a mateh for British
diplomacy.

The creation, moreover, of a Mussulman block all
along the North West of India, adjoining the tradi-
tional Muslim countries of Western Asia is,—not a con-
tribution to the realisation of the Pan-Islamic dreams.
It is simply a sort of Damocles’ Sword held over
Nationalist India. If the latter desire the continued
functioning of a united India, it must do so in loyal and
subordinate co-operation with Imperialist Britain.
Otherwise the centrifugal forces inherent in such acts
would be unleashed to the undoing of Indian unity.
The Punjab, Sindh, and the North-West Frontier Pro-
vince are sufficiently contiguous, homogeneous, and
strategically situated, to make the threat of secession
more than a mere nightmare of the overheated Nation-
alist imagination. So long, however, as it may suit the
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British Imperialist authority in India to maintain the
unity and integrity of this country, the Federation will
be supported and strengthened, despite all professions
of regard for local autonomy. But the moment, the
Indian Federation as a whole, or any component parts
thereof, show signs of effective recalcitrancy against
the British Imperial domination, the centrifugal ten-
dencies will be encouraged, just as effectively as the
Communal sentiment is at the present times fanned or
checked precisely as the Imperialist policy needs.

There are thus inherent, in the 1935 Constitution
of India, seeds of a Civil War. All the passions which
lead to such conflicts are germinating; only the effec-
tive power to wage war is reserved exclusively to the
representative of British Imperialism in India, the Gov-
vernor-General. Even the States, which are supposed
to join the Federation by a voluntary act, are not at
liberty to secede from it to suit their own convenience.
Once they join it, they will have no option to leave the
Federation, however much their local interests or per-
sonal prejudices of the Rulers may suffer. Section 6(5)
and Section 45(4)* suggest that, any radical modifica-
tion of the Act of 1935, or the suspension of the Con-
stitution provided for by that Act for over three years,
may justify the Federating States to desire to with-
draw from the Federation. But such a withdrawal, if
it is at all possible under the Act, is not effected at the
instance of the States individually. In fact, this
oblique opportunity provided for the States to threaten
withdrawal from the Federation, under specific con-
tingencies, is, in reality, an implicit threat to the more
determined of the Indian Nationalists bent upon com-

* See Federal Structure ch. 111
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plete emancipation of this country from bondage to
British Imperialism, that the latter would disintegrate
the entire country if their “subversive” activities are
pushed beyond a point suitable to the British notions
of propriety in such matters.

Distribution of Powers and Functions

(b) The division of Powers and Functions, re-
sources and obligations, between the Federation and
its component units, is also made on the same basis of
keeping intact the ultimate domination and sover-
eignty of Britain. When we come to discuss the
resources open to the Provinces, we shall see more
clearly how they are all crippled inevitably because of
the need to maintain British supremacy intact. Even
in the States, while theoretically only such resources
and powers will be delegated to the Federal authority
as the Ruler of each Federating State considers neces-
sary for the proper working of the Federal Structure,
the exigencies of the situation would enforce a
minimum of delegation of powers, or surrender of
resources from the State, which cannot but restrict
narrowly all opportunities for local development.
There are provisions, of detail as well as of funda-
mental principle, which make it beyond the possibility
of a doubt that the regard for developing the sentiment
of Provincial Autonomy is only in so far as it is not
incompatible with British supremacy, or in so far as it
could be made an effective weapon against the undue
expression of unyielding Indian Nationalism.

The ability of the units is thus extremely restricted
in achieving anything substantial for the welfare of
the people under their jurisdiction. They have enough
power to earn a bad name for themselves,—as lacking
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in a political sense, or a sense of reality, or ability to
do teamwork. But they have no means to undertake
projects of national,—or local,—development in any
material sense, if those projects do not ch'me in with
the British Imperialist policy. The existence of Pro-
vincial Autonomy will only provide the Central
authority with an excuse not to intervene and insist
upon a certain minimum of administrative efficiency
or progressive civilisation being maintained. Every
Province has an immense leeway to make up—some
more, some less,—in developing the resources of the
territories and peoples in their charge. The States
without exception are too backward not to have con-
siderable lag in material development. But the presence
of a heavy mass of unproductive debt, a hopelessly
wasteful defence organisation, and of an excessively
paid public service in all departments of government,
make it impossible to find a surplus which could be
expended on new projects of further development.
Such resources, therefore, as may be available are
pledged to the hilt, and for many more years to come,
to the upkeep of these engines of British Imperialism,
which would make the Provinces,—and, a fortiori, the
States,—-unable to raise the standard of living of their
own peoples for a generation or more to come.

Centre vs. Units.

Does the Centre,—the Federation,—dominate, or
the units preponderate? This is a difficult question to
answer in the new Constitution. As already observed,
there is every margin of effective authority reserved
to the Federal Government, and more particularly to
the Governor-General, to uphold the authority of the
Central Government in every conceivable emergency.



Provincial Govt. under the new Constitution 538

And if that does not suffice, he can, by Proclamation,
suspend the whole Constitution, abrogate the Federa-
tion, supersede the Legislature, and arrogate prac-
tically all power to himself.* A study of his “special
responsibilities,” detailed in Section 12 of the Act, co-
related with a further study of the financial provisions
in the Act, make it evident, that in every direction in
which British hold upon India is to be maintained, the
Governor-General is armed with powers and authority
that would be proof against any ordinary means of
being shaken or displaced.

But, though the Governor-General as the chief
executive is empowered, in ordinary and extraordinary
situations, to deal with every aspect of governing India,
that does not mean that the Federal Government is
equally powerful. The Governor-General is quite dif-
ferent from the Federal Government, which means the
Council of Ministers of the Governor-General. The
latter have very limited powers. The Provinces have
a defined field of action, sufficient materially to detract
from the authority and influence of the Federal Gov-
ernment, though not enough for the Provinces them-
selves to strike out upon original lines of local improve-
ment. Under these conditions, it is impossible defini-
tely and- satisfactorily to answer the question put
above. But it may be said that, on the whole, the
authority and powers of the Central Government are
maintained to a point, at which the exercise of real
provincial independence becomes unlikely; and that,
should any Province try a fall with the Central Gov-
ernment, even in the concurrent field of action, the
chances are that it would come out second best.

*cp. Section 43, and Federal Structure c¢h. iii and vi.
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Apart from the distribution of powers and func-
tions between the Federation and the federating units,
there are cases in which their action may have to be
mutual and overlapping. Provisions have. therefore,
been included in the Act to provide for such cases in
Part VI, Ss. 122-135, both inclusive. This portion
of the Act opens with the general principle that:—

“The executive authority of every Province and
Federated State shall be so exercised as to secure
respect for the laws of the Federal Legislature which
apply in that Province or State.” (122).

In exercising the executive authority to enforce
the laws of the Federal Legislature, regard must, of
course, be had, as a sort of reciprocity, to the inter-
ests of the local unit concerned. But, so far as the
Provinces are concerned, the Governor-General is
empowered to direct any Governor to act as his agent
in regard to tribal areas, or in regard to the reserved
departments of the Central Government, wviz.:—
Defence, External Relations, and Ecclesiastical affairs.
(S. 123).

Even the executive authority of the Federation
may be delegated by the Governor-General in any
matter in which the Government of the Province con-
cerned consents to be entrusted with such, powers,
either conditionally or unconditionally. [124 (1)].

The Federal Legislature may, likewise, impose
duties or confer powers upon a Provincial Govern-
ment, its officers or authorities, eyen on subjects on
which it is not competent to a Provincial Legislature
to make laws.

It is in such matters that difficulties would, in
practice, most frequently arise. For the law to be
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enforced would be Federal. It would, therefore be
possible,—and, indeed, necessary,—for the Federal
authorities conctrned to issue explanations, or instruc-
tions for the enforcement of the law. The actual work-
ing of each such law, however, must be of necessity
within the jurisdiction of the Provincial Government.
The officers of the latter may be entrusted with the
necessary powers to carry out the law; and the Central
Government would, naturally, pay such officers while
engaged in enforcing the Federal laws [124 (4)]. But
this by itself does not avoid all the possible difficulties
and contretemps. The moment a case occurs, in which
a Provincial Government may be interested on the
opposite side, as it were, to that in which the Federal
Government are interested, the Provincial officers
might find it extremely difficult to reconcile their
provincial sentiment with their duty to the Federal
authority paying for their services.

The Governor-General would, ordinarily, satisfy
himself in such matters by means of inspection
through his own nominees; and these may constitute
a Federal Inspectorate, even if the actual administra-
“tion of Federal Laws is entrusted to the local officers.
The supremacy of the Federal Executive is expressly
provided for in Section 126, which enjoins upon every
Province so to exercise its own executive authority as
not to impede or prejudice the exercise of the execu-
tive authority of the Federation. The latter is even
empowered to issue such directions to a Province,
in this behalf, as may appear necessary to the Federal
Government. And this right to issue directions to
a Provincial Government is not confined to the Federal
subjects proper, but may even extend to giving direc-
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tions for carrying into execution in that Province of
any Act of the Federal Legislature relating to a mat-
ter included in the Concurrent List. So far, for
instance, as the means of communicaticns are con-
cerned, the Executive authority of the Federation can
give directions to any province as regards the con-
struction and maintenance of .such means of communi-
cations,—quite apart from the means of communica-
tions coming directly under the Federal authority as
part of the Federal functions in connection with the
national defence.

Should any province fail to give effect to such in-
structions or directions, the Governor-General is em-
powered,—acting in this discretion—to issue the
same directions,—or somewhat modified, as orders to
the Governor (126(4)). Such Orders may even be
issued regarding the manner in which the provincial
executive authority is to be exercised “for the purpose
of preventing any grave menace to the peace or tran-
quillity of India cr any part thereof.” This may very
easily bring to heel a Provincial Government pursu-
ing, let us say, a policy of active sympathy with the
Nationalist (or Socialist) agitation; or another believ-
ed, at the headquarters, to have leanings in favour of
one community to the prejudice of the other. In no
Province could such contingency really arise, so long
as the Governor sticks to the letter of the powers and
authority given him by law. But even if the Gov-
ernor happens to have leanings on the Nationalist (or
Socialist) side, the supreme Government have reserved
to themselves sufficient authority to compel such
satraps to obey orders.
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Broadcasting

There ‘are two subjects,—one relatively modern,
the other of time immemorial importance in Indian
national economy,—in which it is likely that there
may be friction between the Federal and Local autho-
rities. As regards Broadcasting, Provinces are
entitled to be entrusted with functions, which would
enable them to make or use transmitters in the Pro-
vince, and to impose fees on the construction or use
of Transmitters, or the use of receiving apparatus.*
The Federal Government may, indeed, have their own
such instruments of either sort; and over those no
Province or State would be allowed any authority.
Even as regards instruments and apparatus which are
within the jurisdiction of the Province, the Federal
Government are entitled to impose conditions for the
exercise of such functions entrusted to the Provinces,
including the finances of such services. But the
Federal Government are not entitled to impose such
conditions, which would regulate the matter broad-
cast frem the Provincial instruments, [129 (2)]. except,
of course, in the broad case of a contingency in which
the Governor-General considers the peace and tran-
quillity of India or any part thereof endangered.

Water Supply

As regards Water supply, especially in these days
of extensive Irrigation works upon large rivers flowing
through more than one Province or State, the chances
of a conflict between the units concerned are very
real indeed. It is possible for a State or a Province,
in which a River rises, to obstruct or divert its flow,

*ep. Section 129
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or to withdraw water from it, to such an extent that,
in the lower reaches of the same stream, flowing
through another Province or State, there may not
be sufficient water supply for the irrigation of the
lands of that province. The latter’s whole economy
may be thrown out of gear because of such distur-
bance of its water-supply. Sections 130-134 accord-
ingly provide for proper investigation by a competent
Commission of any complaint made by a Province
or a State to the Governor-General. The recommen-
dations of the Commissions would, when turned into
the form of decision or order by the Governor-General,
have all the force of a legal decision, and would be
enforced as such.* Room for appeal to His Majesty in
Council is reserved expressly to the State or Pro-
vince which feels itself aggrieved by such a decision;
but the decision of the King in Council will be final,
and will override,—as also the decision of the Gov-
ernor-General, unappealed against,—all local legisla-
tion or executive action inconsistent with such decision.

Section 135 provides for an Interprovincial Council,
appointed on the recommendation of the Gov-
ernor-General, to enquire into any dispute between
Provinces, as also to investigate and discuss subjects
of common interest to more than one unit in the
Federation, and make recommendations for a co-ordi-
nated policy. This is a clumsy, expensive, but neces-
sary means of securing internal co-operation between
the several units of the Federation.

Given these occasions for possible conflict or
divergence of interests; and having regard to the

*cp. Section 131.
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solutions provided in the Constitution, there is good
ground for the view that in all essential respects the
Governor-General, as agent or representative of
British Imperialism, will remain the supreme domi-
nating force over the Provinces as well as the States,
over the excluded areas as well as the entire Federa-
tion.



CHAPTER IIL

THE PROVINCIAL EXECUTIVE
The Governor.

The Provincial Governor is appointed, under
Section 48* of the Act of 1935, by a Commission from
His Majesty under the Royal Sign Manual.

*Section 48(1): "‘The Governor of u Province is appointed by a
Commission under the Royal Sign Manual.

25 The provisions of the Third Schedule to this  Aet shall have
effect with respect to the salary and allowances of the Governor and
the provision to be made for enabling bim to discharge conveniently
and with dignity the duties of his office.

Schedule 111 to the Aet provides the following scales of salaries to
the Governor-General and the Governors of Provinees.

The Governor-Gereral . Rl 250,000 annually
. Governor of Madras e o 120,000 -
' 5+ Bombay ey ' "
- . Bengal PR o -
. .« United Provinces ey . "
v . . Punjab o 100.000 .
' . 5 Bihar e - “
b » « The Central Provinces & Berar 72,000 '
- . . Assam P 66,000 .-
. . N. W, F. Province e . -
s . s Orissa oo . .
' w . Sind e - - .

By clause 2 of the Schedule, Travelling Expenses and Equipment Allow-
ances to these officers arc authorised to he ftixed from time to time
by Orders in Council of His Majesty. Further, ‘‘such provision shall
be made for enabling the Governor-General aud the Governors to dis-
charge conveniently and with dignity the duties of their offices as may
be determined by His Majesty 1n Coun.ii.’'  There is, in this, no hint
of any variation 1n these allowances ‘‘from time to time’’,—and cer-
tainly no suggestion that they may be in some reasonable ratio to the
per capita income of the people.

Clause 3 provides for leave allowance,—to be fixed by order in
Council to these officers; and clauce 4 allows them (ustoms exemption
according to Orders in Council. Clause 5 provides for salary, &c. on
the same scale to the acting Governor-General and Governor as to the
substantive corresponding officer; and clause 6 makes all these sums pay-
able out of, and charged upon,—i.e., non-votable by the Legislature—
the revenues of the Federation in the case of the Governor-General, and
of the Provinee in the case of the Governor.

60
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The Third Schedule to the Act provides for cer-
tain allowances by way of travelling and equipment
expenses, which are fixed from time to time by Orders
in Council by His Majesty, and which range from
£3,000- to the Governor-Gene}al, downwards as
shown in the Table annexed. They are, under the Act
of 1935, left to be determined from time to time by
Orders in Council of His Majesty.*

*('p Seetions T8 79 of the Act of 1935,



Provincial Administration in India

Note on the Allowances payable to the Pro
According to an Order in Council laid before Parliament at its
for the Allowances payable to the Governors of Indian Provinces to

and dignity.

I nited Punjab

Annual Allowance i Madras Bomb.my Bengal -
Provinces
‘ ' \

1. Renewal of Furniture ‘ ; i ‘

official residences 14,0000 23,0000 20,5001 4,000 3,000
2. Sumptuary Allow- ' ‘ ‘ ! E

ance. L 18,000 250000 25,0000 15,000 12,000
3. Military Secretary& ! ’ \ | |

his Establishment : 112,000! 136,000 ‘ 121 .0()0; 116,000 88,000
4 & 5. Band, Body- ! ' . | |

guard | 169,0000 123,400 | 150,000] |
6. Surgeon & ' ; : ‘ ‘

Establihment. L 36,0000 33,0000 34,800 i
7. Tour Expenses 113,0000 65,000 22.0()()‘ 125,000 60,000
8. Miscellaneous in- | ‘ : :

cluding malntenan(‘e} !

of Cars {92,000 108,000 ]00.0()0? 23,0000 21,700
9. Maintenance of fur- | * : l :

niture in official resi-i : : , '

dences. i 21,5000 25,0000 34,000 14,5()0‘, 10,500

Total of first 9 ‘ : I ;

items. 575,5()0i 538,400] 607,300, 297,000: 141,200
10. Equipment and ' 3 ' ’

Travelling ‘ |

Charges when ‘ i

appointed from 1 .

Europe £2,000°  £2,(00 £l ,8()(.\“ £1,500

£2.000

Leave Allowance Rs. 4.000 per month

Exchange at the rate ruling on the day.

for the first 6 ;
Maximum for Special

3,000 and
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vincial Governors under an Order in Council
opening in November 1936, the following scales have been prescribed
enable them to discharge the duties of their oftice with convenience

Bihar | C.P. & ; Assam | N.W. . Sind i Orissa Remarks
© Berar B O I ‘
Rs. |
4,500 2,900 1,000 1,750 1,000 2,500 Maximum
) : ; allowed
6,000, 6,000 6,000 6,000 8,000, 6,000 Maximum
i ‘ allowed

75,000 61,000 63,000 68,000 59,000 40,000 Annual
‘ Allowed only
to the first
Provinces

60.000  27.000 55000 18000 30,000  35.000
21,700 16,600 14,100 14,100 17.800 11,500 Annual

13.000, 9.800 4,000 5,000 4.000¢ §.000

108,000 107.300 142,100 112,850 129,800 103,000

Payable only
if resident in

‘ - Europe at

£1,500  £1,200  £1,200 £1.200  £1.200 £1,200 time of
appointment

Rs. 2,750 p. m. to the rest . No allowance for leave to Acting Governor
reasons could be Rs. 5.500 p. m. by Secretary of State.
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Recruitment for Governorships

The Governors of Provinces are generally appoint-
ed for a period of 5 years. Since 1925, they have been
allowed to take leave during that termr for an aggre-
gate period of four months. It seems to be a conven-
tion of the British Constitution that, whereas the
Governor-General is appointed by the King on the
advice of the Prime Minister, the Governors of the
Presidencies are appointed by the King on the advice
of the Secretary of State for India. The latter can-
not, constitutionally, advise the King to appoint him-
self; i.e., the Secretary of State, to any posts to which
he advises appointment. Nor, it seems, can the Prime
Minister give his own name for appointment as the
Governor-General. If he does, as Ramsay MacDonald
was reported in 1930 to have done before Lord
Willingdon was finally appointed to the post, the King
is entitled to demand one or two names at the same
time, to enable him to makeé a fit and proper choice.

Governors -of Indian Provinces are appointed
from mainly two classes: (A) British public men, or
(B) Indian Civil Servants.

(A) The former comprise (i) ornamental or im-
pecunious members of the British aristocracy; (ii) use-
ful parliamentarians, who may have outlived their
season of direct usefulness to their Party; (iii) or dis-
tinguished Civil or Military Servants of the Crown.

(i) They are generally appointed only to the Presi-
dency Governorships, which have always enjoyed a
certain degree of titular eminence. These are not
people distinguished particularly for their intellectual
eminence, administrative acumen, or political sagacity,
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—especially if they happen to belong to British aris-
tocracy .

(ii) Even when they are selected from among
Parliamentarians, they may be noted more for a dog-
ged sense of Party Loyalty, than for any brilliance,
insight, or sympathy. But they are supposed, by tacit
convention, to be more adaptable to the changing
forms of a growing constitution; more amenable to
democratic ways and usages; and, therefore, more suit-
able, in these important posts, than any selections
from the experienced administrators in India.

(iii) Distinguished public servants of the Crown
in Great Britain have not even these claims for such
appointments.  They are, frankly, in the nature of
personal or political rewards to their friends or fol-
lowers by British politicians, which, however, do not
always prove failures in these exalted posts.

Governors from Royal Family or Indian Princes

In this connection two side issues might be men-
tioned in passing. There have been suggestions in
the past for appointing Provincial Governors from (a)
the British Royal Family, or (b) from the Indian Prin-
cely Houses. For the former, there is the precedent
of the Duke of Connaught appointed Governor-General
of Canada, or of the Earl of Athlone that of South
Africa. For the latter the glowing traditions of the
greatest of the Mughals have even now a fascination
for the sophisticated imagination, which might call
forth a spurt of enthusiasm for any such experiment.
On every ground of political propriety or constitu-
tional wisdom, it would be inadvisable to introduce
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such elements into the day-to-day working of the new
constitutional machinery. For these classes are,—
generally speaking,—imbued with sentiments and
living in an environment, in which tie realities of
life or popular thought have little bearing. Their
vision is thus bound to be narrow, their judgment
warped, their ideals of life obsolete, if not reactionary.
Hence, at a time when it is claimed India is entering
upon a new constitutional experiment, such elements
would be the least suitable, being calculated to com-
plicate unnecessarily the new machinery.

Civilians as Governors

(B) As for the second class of people from among
whom Governors of Indian Provinces are chosen, ever
since the first new province of Agra was formed in
1834, the convention has been laid that the chief of
such provincial administrations shall be selected from
among distinguished Civil Servants of the Crown in
India. These are usually experienced administrators,
having grown grey in the country’s organised service.
But this very experience, this very knowledge of the
country,—or what passes for such knowledge in those
classes,—is apt to prove a hindrance. The traditions
of the Indian Civil Service require that an officer in
that select body of men should not be restricted either
to one province, or to one department of the Public
Service,—unless he is an utter dunce. The constant
changes from post to post, from province to centre
and vice versa, make it impossible for him to acquire
a thorough knowledge of any department, or of any
province,—especially when an rindividual is not a
native of that region, and has no direct personal know-
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ledge of his own regarding the ways and means of
the peoples, their customs and manners, their ideals
and ambitions. In these days of rapid communica-
tion, the central authority necessarily maintains a
domination over the local administrator, which as
necessarily leaves no room for the development of
initiative, or a sense of personal responsibility, among
the officials actually engaged in routine administra-
tion. Hence, the feeling is steadily growing that the
Indian Civil Servant,—particularly the European
specimen,—is becoming more and more a descendant
and emulator of the immortal Joe Sedley rather than
of the Metcalfes and the Cottons, the Lawrences and
the Birds, who are believed to have known and loved
and ruled India for her own good, a hundred odd years
ago. From them to expect any special qualification,
aptitude, or sympathy, fitting the holder of such attri-
butes to be a Governor of a modern Province, is a hope
or belief more and more doomed to disappointment
by the logic of events. These Public Servants, in the
course of their service, inevitably come to contract
prejudices and sympathies, which would not permit
them to claim the one quality of absolute impartiality
that was in the last century claimed to be their dis-
tinguishing feature.  To-day their own interests,—
as an economic group,—are so identified with the
governing and exploiting class in general. that the
Indian people do not find the supposed knowledge of
the country, or experience in administering its affairs,
to be of any real advantage to them. Besides, the pub-
lic servant, especially of the higher class, is increas-
ingly becoming the representative of a class, in per-
manet antagonism to the other class; and, as such. his
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claim to general sympathy with the governed, or
personal impartiality, becomes unavoidably mythical.

Indianisation of Governors

These remarks apply as much to the Indian born
as to the European born Civil Servants in India, who
provide the recruiting ground for appointment to Gov-
ernorships in Indian Provinces. The Indian becomes
just as much class-conscious, and is as jealous of his
salary and allowances,—however unconscionably high
they may be,—as any European. And he has not the
European’s excuse to be indifferent 1o the level of
national prosperity in general, which an outsider may
well profess. Even the communal bias is not always
utterly absent from an Indian Civil Servant arriving at
an eminence at which his prospects of promotion to a
Governorship may be calculable. The general argu-
ment in favour of Indianisation of the Public Services
in the country apply as much in this case as in that
of any other appointments hitherto held by Euro-
peans. But the experience of such Indians as have
been substantive or acting Governors in Indian Pro-
vinces is not such an unqualified success as to make
an irresistible impulse for its repetition. True, most of
such cases relate, not to the experienced public ser-

~vants of the Crown, regularly passed through the
routine of the Service ranks, like a Lawrence, a Stra-
chey or a Hailey. They have been rather men of
political eminence, or professional distinction, in the
public life of the country, who, by exigencies of
Imperial diplomacy, had to be appointed to such
posts. And if, after such record, and in such posts,
they exhibited weakness, lack of familiarity with the
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duties and privileges of the post, or indifference to its
opportunities, it would not be quite fair to use their
example for condemning or excluding the Indian born
public servant from such posts. But, until the Gov-
ernor of a Province becomes directly responsible for
the administration of his charge to the peoples of the
Province, or evolves into a mere figurehead, it would
be impolitic absolutely to generalise that Indians alone
should be selected for such posts.

Personality of the Governor

The bureaucratic machine in India being care-
fully organised and minutely regulated by innumer-
able codes, regulations, or conventions, the indivi-
duality of the Governor does not count for very much
in the actual working of the provincial administra-
tion. Even from the point of view of initiative in
matters of broad policy, the individual Governor would
have very little scope. Until the Act of 1935, the
final responsibility for the Government of India rested
with the British Parliament, in relation to which the
Indian Governors were no more than servants of the
Crown. The Secretary of State’s powers of super-
intendence, direction, and control were all-embrac-
ing; and, in the last resource, even the Governor-
General had tc obey orders, or vacate his post. There
have been cases of clash of personalities or conflict of
ideals in the past; but the example of a Northbrook or
Curzon, of a Buckingham or a Fuller, were sufficiently
clear to prevent any such conflicts happening since.

But, in the theory of the Act of 1935, the respon-
sibility of Parliament is considerably relaxed, so far as
the government of the Provinces is concerned. Say



70 Provincial Administration in India

the authors of the Report of the Joint Select Com-
mittee of Parliament:—

“The scheme of Provinci;,I autonomy, as we
understand it, is one whereby each of the Governor’s
Provinces will possess an Executive and a Legislature
having exclusive authority within the Province, in a
precisely defined sphere, and, in that exclusively
provincial sphere, broadly free from control by the
Central Government and Legislature.”*

Powers of Control &c. in the Secretary of State

There is, indeed much in the Act of 1935, which
embodies the essence of Sections 2, 33, and 45 of the
Act of 1919, vesting the fullest powers of superintend-
ing, directing and controlling the government of India
all over the country in the Secretary of State, and,
under him, in the Governor-General-in-Council.y But
those provisions restrict the theoretic transfer of res-
ponsibility for the provincial administration from the
British Parliament to the Provincial Legislatures only
obliquely. We shall notice the substance of these in-
direct means of reservation or restriction of provin-
cial autonomy in their place. Here it is enough to

*Para 48, op. cit.

fep. Section 14 of the Act of 1935; also Chapter IX of the ‘‘Federal
Structure.’’

‘‘Section 54: (1) In so0 far as the (overnor of a Province is by
or under this Act required to act in his discretion or to exercise his
individual judgment, he shall be under the general control of and comply
with such particular directions, if any, as may from time to time be given
to him by the Governor-General in his discretion, but the wvalidity of
anything done by a Uovernor shall not bhe called in question on the
ground that it was done otherwise than in acecordance with the provisions
of this Section.

(2) Before giving any directions under this Section, the Governor-
General shall satisfy himself that nothing in the directions requires the
Governor to act in any manner inconsistent with any Instrument of In-
structions issued to the Governor hy Ilis Majesty.''
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add that the Governors of the Presidencies, as well as
of all other Governors’ Provinces, are henceforth
supposed to preside over a locally autonomous unit,
with the actual Ministries responsible, within a pre-
scribed ambit, to their own constituencies in the Pro-
vincial Parliament. Accordingly, it is thought in some
quarters that all Governors should be appointed from
among British public men or distinguished servants
of the Crown, as, presumably, these would be more
familiar with the workings of a responsible govern-
ment than those moulded in the traditions of the non-
responsible Bureaucracy which has prevailed in
India hitherto. So long as the British connection and
domination is kept intact,—as is but too clearly the
case in the Act of 1935,—it is a matter of little impor-
tance to the Indian people whether these chosen to
preside over Provincial administrations are sent out
from Britain, or are promoted from their place in the
routine administration of the country. They may be
all presumed to be equally hostile to Indian National-
ist ambitions. The Governor’s personal responsibility
remains practically unaffected to the Governor-
General and to the Secretary of State,—and, through
these, to the British Parliament in the ultimate
analysis. Hence it is relatively a matter of no impor-
tance to choose between public servants of the Crown
in India and those from Britain.

Dominion Analegy

For the Governor to be made personally respon-
sible for the administration of the Province to the
chosen representatives of the Province involves a
radical change in the very basis of the Act of 1935,
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which those who have the right and the power to
ordain such changes will not be willing to effect.
‘There are, indeed, ways and means by which the
appointment of Provincial Governois could be
brought within the range of popular and local respon-
sibility. If the example of the Australian Common-
wealth is followed, and the person to be appointed is
allowed to be designated by the Provincial Legislature
or by the responsible Provincial Government; the
prospects of a gubernatorial responsibility to the Pro-
vincial Legislature would be considerably improved.
In the Act of 1935, there is not a trace of evidence to
support the view that Indian Provincial Governors are
intended or could be made to follow the Dominions
analogy, in their appointment or in their constitu-
tional behaviour. '

But even if there was the slightest ground to
suppose that the British Government and Parliament
would countenance such a radical departure from the
entire basis for the present Constitution, there are
reasons which may not make the course unexception-
ally desirable for India. The working of Parliamentary
Democracy,—if that is the goal towards which the
constitutional evolution of India iz tending.—requires
that the head of the executive should be free from
any suspicion of party bias. The Governor, as con-
ceived and designed in the Act of 1935, is, indeed, not
a mere constitutional figurchead. He is given definite
powers and special responsibilities, which will keep his
role far more active than that of the British King;
and to bring him within range of political partisan-
ship, which cannot but make the present method of
appointment occasionally unwelcome to the peoples
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of the Province. Nevertheless, to turn the Provincial
Governors frankly into Party chiefs or nominees,—
as American States’ Governors are,—would presuppose
a scheme of constitutional government wholly differ-
ent from the lines on which India has been allowed to
progress hitherto. A revolutionary change in all our
conceptions of the constitutional practice as applied to
governors may, in course of time, dispense altogether
with such a fifth wheel to the coach of administra-
tion. But so long as the constitutional progress of
India follows the evolutionary trend, it would be in-
advisable to convert the Governorship into an elective
office, directly responsible to the clectors.

Traditions, Psychology, and Environment of Governors

In actual practice, besides the definite powers,
functions and responsibililies entrusted by law to the
Governors, much will depend upon the personality of
the Governor, the traditions of his office, and the c¢n-
vironment surrounding him. The Governor’s person-
alitv must needs vary with each individual officer; and
so no general remark can be made in that connection.
All  that we can say, in this regard, is: that the
influence of the personal character, likes or dislikes
of the Governor will extend at most of his imme-
diate entourage; and that it is, even so, very closely
restricted by the Act, as well as by the rules and con-
ventions governing the Governor’s dealings with his
official collaborators and subordinates.

His personal influence upon the general life of the
province will be an unknown quantity, which would,
however, be generally exaggerated by the common
human weakness in such matters. If Governors of
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Ind’an provinces learn, in the future, to resist the
temptation of lending their names to any fad of the
moment,—however laudable it may seem on the sur-
face; and of giving a permanent, abidine shape to all
their own ideals in government, they would confer a
benefit proportionate to the eminence they enjoy in
the scheme of Indian administration.

Traditions of the Governor’s Office

The traditions of the Governor’s office, have
hitherto made him a social as well as a political chief
of the Province, its representative and spokesman in
all official matters. The social leadership of the Govern-
or may remain so long as we maintain a stratified
society, and continue its system of undisguised snob-
bery. It is to be hoped, however, that the realisation,
in a daily increasing volume, of the true task of gov-
ernment in a country like Iniia, will diminish the
importance of the so-called “Society” or social func-
tions; and make the Governor more and more busy
with the execution of the laws embodying the policies
that his government have sponsored.

Imitation of Britain

The imitation or reproduction of English ideals or
methods in India, which comes naturally to Britishers
familiar with their own problems,—whether they have
been directly sent down by the British Government
to administer Indian Provinces, or have been promoted
from the Indian Services to the post,—must also be
discontinued, if the actual government of the land is
to be in harmony with the desire of the people and
the conditions of their environment. The practice,
likewise, of what Curzon once called “Departmental-
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ism”, must also be modified, if a degree of elasticity
is to be imparted to this Constitution, which, by its
actual wording, tends to be excessively rigid. The
government of a living and growing people can never
be achieved satisfactorily by a rigid constitution.
Hence, pending its radical modification, the responsi-
bility would lie heavy on those who have the duty to
administer it, and who call upon the people to aid
in working it, even though it is admittedly defective
and generally unacceptable, to impart as much elasti-
city as is possible within the letter or the spirit of the
Constitution, and the traditions of constitutionalism.
The Bureaucratic mind has long since been acknow-
ledged to be rigid, formal, inaccessible to new ideas,
delighting in routine, and preferring the beaten track.
That, if continued under the new regime, would spell
the death beyond redemption of the slightest hope that
any reasonable person might entertain of making any-
thing at all acceptable out of this Constitution.

Environment of the Governor

The environment of the Governor, consisting, as it
has hitherto done, of sundried bureaucrats in the
shape of Secretaries and Councillors, will now be
modified,~-only in so far as Ministers responsible to
popular opinion, as reflected in the Legislature, will
form the chief advisers of the Governor. The Coun-
cillors will disappear; and with them will vanish the
most important of the bureaucratic element in the
Governor’s immediate entourage. The Private Secre-
tary will, of course, still continue to be derived main-
ly from the Civil Service; but he will not have the
same opportunities for infusing the bureaucratic spirit,
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even in the Presidency Governor’s outlook, as he had
when the Executive Councillors represented the most
experienced (?) and the most rigid elements of the
Civil Service. Even the Departmental Secretaries,
though continuing to be in the main Civilians, will not
have the same opportunities of access to the Gov-
ernor,—except in regard to those items which are
matters of his “Special Responsibilities”; or those in
which by law he is required to exercise “his indivi-
dual judgment.”* In these ways the preponderant
influence of the exclusively bureaucratic elements will
diminish,—though it cannot altogether disappear in
the scheme of Constitution as at present devised. Even
when the Indian element comes to replace the present
preponderant British element in the superior ranks of
the Civil Service, the traditions of the bureaucrat
will die a hard death. Hence the Governor’s environ-
ment will continue to reflect the views and outlook
of the permanent Public Servants,—in other words, of
the Bureaucracy,—for a long while to come.

Position of the Indian Element around the Governor

The Indian,—and particularly, the popular,—
element surrounding a Provincial Governor will, in the
initial years at least, suffer from several handicaps.
They will be aware of their own ignorance of the
mysteries of administration, and so will labour under
an Inferiority Complex, which they will be unable to
rid themselves of for years to come. The Governor, it
is true, is required, by his Instrument of Instructions.f
so to conduct the work of his Government, as to pro-

*(Cp. Section 59 (4) p. 79.
+(C'p. Section 53 of the Act of 1935 and Appendix to this Chapter.
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mote a sense of parliamentary as well as collective
responsibility. But while his new Ministers lack
knowledge of the working of the administrative
machine, or even of general policy, he, the Governor,
will have marvellous opportunities to be a de facto as
well as de jure head of the executive Government of
his Province, unless, indeed, he too is unfamiliar with
the traditions of Government in India.

Besides lack of experience and knowledge, the
Indians surrounding the Governor,—or ordinarily
coming into contact with him,—are likely to be im-
bued with a degree of snobbishness, which will make
them imitate slavishly where they are naturally
afraid to originate boldly. Their education and gene-
ral upbringing is such that things British or Euro-
pean have a clear preponderance in their scale of
values. This may prove detrimental to the growth
of native talent or capacity.

There is much, therefore, in the environment of
the Governor,—Indian or British,—which will main-
tain, for years to come, standards of administration,
canons of public propriety, forms and methods of con-
stitutional procedure, or rules of social intercourse,
which must inevitably give heavy odds in favour of
the present system being maintained in all its essen-
tials.

The Scope and Nature of Executive Authority

The Provincial Executive is divided into two
main parts: the Governor, and his Council of Minis-
ters. There may be such officials, as, like the Advo-
cate General, may be specially appointed by the Go-
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vernor to advise the Government.* But there are, in
the Provinces, no officers comparable to the Financial
Adviser or other Counsellors of the Governor-Gen-
eral;t and there are no Reserved Departments, such
as Defence, Foreign Affairs &c., as in the Federal
Government. Section 49 defines the scope of the
Provincial Executive as follows:—

“(1

The executive authority of a Province shall be
exercised on behalf of His Majesty by the Gov-
ernor, either directly or through officers sub-
ordinate to him, but nothing in this Section
shall prevent the Federal or the Provincial
Legislature from conferring functions upon
subordinate authorities, or be deemed to
transfer to the Governor any functions con-
ferred by any existing Indian law on any Court,
Judge, or officer or any local or other
authority.

(2) Subject to the provisions of this Act, the exe-

cutive authority of each Province extends to
the matters with respect to which the Legisla-
ture of the Province has power to make laws.”

The distinctive feature of the Act of 1919,—Dyar-
chy,—has been abolished, but the generally sweeping

*55~—(1) The Governor of each Province shall appoint a person,

heing a person quahfied to be appointed a Judge of a
High Court, to he Advocate General for the Province.

(2) It shall be the duty of the Advocate General to give advice
to the Provincial Government upon such legal matters, and
to perform such other duties of a legal character, as may
from time to time be referred or assigned to him by the
Governor.

(3) The Advocate General shall hold office during the plea-
sure of the Governor, and shall receive such remunera-
tion as the Governor may determine.

(4) In exercising his powers with respect to the appoint-
ment and dismissal of the Advocate General and with
respect to the determination of his remuneration, the
Governor shall exercise his individual judgment.

$Cp. Sections 11 and 15 of the Act of 1935,
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wording of this Section does not automatically abro-
gate existing Indian laws, which confer specific
powers or functions upon specified authorities. At the
same time, it is made possible for the Federal or the
Provincial Legislature to enact laws which may con-
fer such functions upon subordinate authorities, for
the sake probably of covenience in administration.

The executive authority is to be exercised by the
Governor in the name of the King-Emperor, either
directly, or through officers subordinate to him.* This
authority is to be exercised, according to the next
following section, by the Governor on the advice of
his Council of Ministers,—who are to have a collective
responsibility in such matters,—except in cases

*50— (1) All executive action of the Government of a Province
shall be expressed to be taken in the name of the Governor.

Orders and other instruments made and executed in the
name of the Governor shall be authenticated in such man-
ner as may be specified in rules to be made by the Go-
vernor, and the validity of an order or instrument which
is so authenticated shall not be called in question on the
ground that it is not an order or instrument made or
exccuted by the Governor. .

—~
(&)
~

(3) The Governor shall make rules for the more convenient
transaction of the business of the Provincial Govern-
ment. and for the allocation among ministers of the said
business in so far as it is not business with respect to
which the Governor is by or under this Act required to
act in his discretion.

(4) The rules sﬁle include provisions requiring ministers
and secretaries to Government to transmit to the Governor
all such information with respect to the business of the
Provincial Government as may be specified in the rules,
or as the Governor may otherwise require to be so trans-
mitted, and in particular requiring a minister to bring
to the notice of the Governor and the appropriate secre-
tary to bring to the notice of the minister concerned and
of the Governor, any matter under consideration by him
which involves, or appears to him likely to involve, any
special responsibility of the Governor.

(5) In the discharge of his functions under sub-sections (2),
(3) and (4) of this section the Governor shall act in his
discretion after consnltation with his ministers.
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‘where he has to act “in his discretion,” or exercise
“his individual judgment.” Says Section 50:—

“(1) There shall be a Council of Ministers to aid
and advise the Governor in the exercise of his
functions, except in so far as he is by or under
this Act required to exercise his functions or
any of them in his discretion:

Provided that nothing in this sub-section shall be
construed as preventing the Governor from ex-
ercising his individual judgment in any case
where by or under this Act he is required so io
do.

(2) The Governor in his discretion may preside at
meetings of the Council of Ministers.

(3) If any question arises whether any matter is or
is not a matter as respects which the Governor
is by or under this Acl required to act in his
discretion or to exercise his individual judg-
ment, the decision of the Governor in his dis-
cretion shall be final, and the validity of any-
thing done by the Governor shall not be called
in question on the ground that he ought or
ought not {o have exercised his individual judg-
ment.”

The difference between a Governor “acting mn
his discretion” and “exercising his individual judg-
ment” lies in this: that while in the former case the
Governor need not consult at all his Ministers, in the
latter he may consult them, but is not bound by their
advice. In both cases the Ministers’ opinion is in-
effective, either hecause it is not invited at ail, or
because, though invited, is expressly made not bind-
ing upon the Governor. There can be, moreover, no
question as to whether a matter was within the Gov-
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ernor’s sole discretion, or was one in which he could
exercise his individual judgment, i.e. consult his
Ministers, but not necessarily follow their advice;
for the mere decision or declaration by the Governor,
in his discretion, i.e. without consulting his Ministers
at all, that it was a matter exactly of the kind that

he had treated it to be, would be final under the Sec-
tion.*

Kinds of Executive Action

There are thus three distinct grades, or kinds, of
the executive action of the Provincial Governor:—

(1) Governor acting on the advice of His Minis-
ters;

(2) Governor acting in his individual judgment,
in which he may have consulted the Ministers, but if
he cannot view the matter as his Ministers view it, he

*('p. Section 500 (3),

Says the Report of the Joint Select Committee of Parhament, con-
sidering the Act of 1935 when it was still a Bill hefore Parliament: ‘‘We
agree that it is desirable that the (Governor's special responsibilities, over
and above the matters which are committed to his sole discretion, (Black
ours) should be laid down in the Act itself, rather than that they should
he left to he enumerated heveafter in the Instrument of Instruetions . . .
(para 74).

We do not understand the declaration of a special responsibility with
respect to a particular matter to mean or even to suggest that on every
occasion when a question relnting to that matter comes up for decision,
the decision is to be that of the Governor to the exclusion of the Minis-
ters,  In no sense does it define the sphere from which the action of
Ministers is excluded. In our view, it does no more than indicate the
sphere of actions in which it would be constitutionally proper for the Go-
vernor, after receiving ministerial advice, to signify his dissent from it
and even to act in opposition to it, if in his own unfettered judgment,
he is of opinion that the circumstances of the case so require. Nor do we
anticipate that the occasions on which the Governor will find it necessary
g0 to dissent or to act in opposition to the advice given to him are in
normal circumstances likely to be numerous; and certainly they will not
be. as some appear to think, of daily occurrence. We leave for later con-
sideration the list of special responsibilities themselves, and the manner
m which they are defined; but if we have rightly appreciated their place
in the Constitution, it appears to us undesirable to seek to define them
with meticulous accuracy, though we consider that the geneml scops
and purpose should be set out with sufficient precision. Para 75 Op. Cit.
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can act on his own opinion, if necessary in opposition
to the opinion of his Ministers;

and (3) Governor acting in his sole discretion,
i.e., matters in which he need not consult his Ministers
at all.*

Limits of Executive Authority

Let us proceed next to consider what are the
limits of these three divisions of the executive func-
tions of the provincial Governments.

Numerically, perhaps, the widest section will be
of those functions of government, in which the Gov-
ernor must act on the advice of his Ministers. But
these matters will, essentially speaking, be of routine
character in the administrative mechanism; and will
have little scope for any initiative, or chaﬁge in
fundamental policy. The real scope for the Ministers
will be in those matters in which ™ the Provincial
LegisTature is entitled to legislate, either exclusively,
or concurrently with the Federal Legislature. Execu-
tive action will needs follow legislation, to enforce
the. legislation. But even here there are safeguards
in the shape of subordination of the Governor to the
Governor-General;f and in the right of the Governor
to grant or withhold sanction to the introduction or

*There is, apparently under Sectlon 59, a fourth class of actions,
in which the Governor is to act in his discretion after consultation with
his Ministers. These functions relate to the making of rules by the Go-
vernor for the division of work among his Ministers, for the authentica-
tion of orders and other instruments of Government, and for the supply
of information to the Governor, especially on any questxon of provincxal
administration which may involve his special responsibility. Similarly, in
making rules to regulate procedure in the Legislature, in certain matters,
the Governor must consult the President of the Chamber affected, cp.
Section 84, (1) proviso.

$Compare Sec. 54 above. See post Chapter VI.
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discussior: of certain classes of Bills in the Legisla-
ture, to recommend other Bills, to make Ordinances
and promulgate Acts;* or in the shape of his veto
over a Bill passed by a Provincial Legislature, as also
in his power to reserve a Bill for the signifying of
His Majesty’s pleasure thereon. We shall discuss
these safeguards, reservations or restrictions more
fully when we come to deal with the Provincial
Legislatures. Here we may repeat that however ex-
tensive in appearance the field assigned to the Con-
stitutional advisers of the Governor, it is rigidly
enclosed in a barbed wire fence, and contains very
little grounds for any fruitful experiment for fhe

political “advance or economic emancipation of the
Vlndlan people._, -

*8R— (1) 1f at any time when the Legislature of a DProvince is
not in session the Governor is satisfied that circumstances exist which
render it necessary for him to take immediate action, he may promul-
gate such ordinances as the circumstances appear to him to require:

Provided that the Governor—

(a) shall exercise his individual Judgment as respects the promul-
gation of any ordinance under this section, if a Bill containing the
same provisions would under this Act have required his or the
Governor-General's previous sanction to the introduction thereof
into the Legislature; and

(b) shall not without instructions from the Governor-General, acting
in his discretion, promulgate any such ordinance if a Bill con-
taining the same provisions would under this Act have requir-
ed the QGovernor General's previous sanction for the introduc-
tion thereof into the Legislature, or if he would have deemed
it necessary to reserve a Bill containing the same provisions for
the consideration of the Governor-General.

(2) An ordinance promulgated under this section shall have the
same force and effect as an Act of the Provincial Legislature assented
to by the Governor, but every such ordinance—

(a) shall be laid before the Provincial Legislature and shall cease
to operate at the expiration of six weeks from the reassembly
of the Legislature, or, if a resolution dlsamn‘ovmg it is passed by
the Legislative Council, if any, upon the passing of the resoln-
tion or, as the case may be, on the resolution being agreed to
by the Council;

(b) shall be subject to the provisions of this Act relating to the
powers of His Majesty to disallow Acts as if it were an Act
of the Provincial Legislature assented to by the Governor; and

(Continued on page 84
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Discretionary Powers and Functions of the Governor.

Mainly because the Constitution contained in the
Act of 1935 is an experiment and an instalment, the
executive authority of the Governor is buttressed by:
(a) certain powers and functions to be exercised on
his sole discretion, i.e. without any consultation with

(Continued from page 83 )

(¢) may be withdrawn at any time by the Governor.

(3) 1f and s~o far as an ordinance under this section makes any
provision which would not he valid if enacted 1n an Act of the Provincial
"Legislature assented to hy the Governor, 1t shall bhe void

&9 — 1) If at any time the Governor of o Provivee s satisfied that
circumstances exist which render 1t nececsary for him to take immediate
action for the purpose of enabling him satisfactorily to discharge his
functions 1n so far as he is by or under this Act regquired in the exercise
thereof to act in his diseretion, or to exercise his individual judgment,
he may promulgate guch ordinances as in his opmion the circumstances
of the caxe require.,

(2)  An ordmance promulgated under this section shall continue
in operation for such period not exeeeding six months as may be specified
therein, but mayv by a subsequent ordinance be extended for a further
period not exceeding six months,

(3)  An ordinance promulgated under this section shall have the
game force and effect as an Act of the Provinewml Legisiature assented to
by the Governor, but every such ordinance—

(a) shall be subject to the provisions of this Aet relating to the
power of H‘i.\ Majesty to disallow Acts as if it were an Act of
the, Provineial Legislature;

(b) may be withdruwn at uny time by the Governor: and

(¢) if 1t is an erdinance extending a previous ordinance for a further
period, shall be communicated forthwith through the Governor
General to the Seeretary of State and shall be laid by him before
ench House of Parhament.

(4) 1f and so far as an ordinance under this section makes any
provision which would not he valid if enacted in an Act of the Provin-
cial Legislature, it shall be void:

Provided that for the purposes of the provisions of this Aect relating
to the effect of an Act of a Provineal lLegislature which is repugnant
to an Act of the IFederal Legislature, an ordinance promulgated under
this section shall be deemed to be an Act of the Provinecial Legislature
which has been reserved for the consideration of the Governor-General
and assented 1o by him.

(5) "The functions of the Governor under this section shall be
exercised by him in his discretion but he shall not exercise any of his
powers thereunder except with the concurrence of the Governor-General in
his discretion.

Provided that if it appears to the Governor that it is impracticable
to obtain in time the concurrence of the Governor General, he may pro-
mulgate an ordinance without the concurrence of the Governor-General,
but in that case the (lovernor-General in his discretion may direct the
Governor to withdraw the ordinance and the ordinance shall be withdrawn
accordingly .
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his Ministers; (b) certain other powers and func-
tions, which he is to exercise in his individual judg-
ment, i.e, those in which he may consult his Minis-
ters, but is not bound by their advice; e.g. certain
specified “special responsibilities”, in the discharge of
which he may consult his Ministers, but is, if he
things it necessary to do so, entitled to overrule their
advice; (c) certain concurrent powers of legislation,*
apart from the rights to grant his previous consent to
the introduction of certain Bills in the Legislature. or
to recommend certain other Bills, to withhold his
asseni to a Bill passed by the Legislature, to reserve
it for consideration by the Governor-General, or for
consideration by His Majesty; and (d) certain over-
riding powers including the suspension of the entire
Constitution in the Province.

*(p. Section 90 of the Act
90— (1) If at any time it appears to the Governor that, for the pur-
pose of enablinz him satisfactorily to discharge his func-
tions in so fac he is by or under this Act required in the
exercise thereof to act in hix discretion or to exercise his
individual judgment, it is essential that provision should
be mode by legislation, he may by messnge to the Chamber
or Chambers of the Legislature explain the circumstances
which in his opinion render legislation essential, and either
(a) enact forthwith asx a Governor's Act a Bill containing
such provisions as he considers necessary; or (b) attach to

his message a draft of the Rill which he considers neces-
sary.

(2) Where the Governor fakes sueh aetion as is mentioned in
paragraph (b) of the preceding sub-section, he may, at any
time after the expiration of one month, enact, as a Go-
vernor's Act, the Bill proposed by him to the Chsmber or
Chambers either in the form of the draft communicated to
them, or with such amendments as he deems necessary, but
befcre so domng he shall consider any address which may
have been presented to him within the said period by
the Chamber or either of the Chambers with reference
to the Bill or to amendments suggested to be made therein.

(3) A Governor’s Act shall have the same force and effect, and
shall be subject to disallowance in the same manner, as an
Act of the Provincial Legislature assented to by the Go-
vernor and, if and so far as it makes any provision which
would not be valid if enacted in an Act of that Legisla-
ture, shall be void: Provided that, for the purposes of

( Continued on page 86 )



86 Provincial Administration in India

By Section 54 of the Act of the 1935, the Governor
is placed under the general control of the Governor-
General in all matters in which he is required to act
in his discretion, or in his individual judgment.*

Section 53 lays down the procedure for the issue
of these Instruments of Instructions to the Provincial
Governors.f The general nature of the Instrument of
Instructions to the Provincial Governor may best be
gauged from the following observations of the Report
of the Joint Select Committee of Parliament on the
Government of India Bill, 1935: (Para 73.)

“The Instrument of Instructions might direct the
Governor to be guided generally by the advice
which he receives from his Ministers, but reserve
to himself a very wide discretion to act upon his
own responsibility when the circumstances seem-
ed so to require........ Or the Instrument might
specify certain particular matters with regard to
which the Governor might exercise his discretion.
whatever the advice of his Ministers might be.”

As regards the matters which by the Act are
left to the sole discretion of the Governor, the fol-

( Continued from page 85 )

the provisions of this Act relating to the effect of an Act
of the Provincial Legislature which is repugnant to an Act
of the Federal Legislature, a Governor’s Act shall be deemed
to be an Act reserved for the consideration of the Governor-
General and assented to by him.

(4) Every Governor's Act shall be communicated forthwith
through the Governor-General to the Secretary of State and
shall be laid by him before each House of Parliament.

(5) The functions of the Governor under this section shall be
exercised by him in his discretion; but he shall not exercise
any of his powers thereunder except with the concurrence
of the Governor-General in his discretion.

*Cp. ante P. 71.

1The text of an Instrument of Instructions to a Provincial Governor
is given in the Apvendix to this Chapter.
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lowing list, compiled from the various sections of the
Act, is, if not exhaustive, sufficiently illustrative to
indicate the scope and nature of the absolute discre-
tionary powers given to the Governor.

The Governor is authorised to act in his discre-
tion in the following cases:

(1)

(2)

(3)

(4)

()

Under Section 50: he may preside at meetings of
the Council of his Ministers;

Decide any question whether any matter is, or
is not, one in which the Governor is required to
act in his discretion, or to exercise his individual
judgment.

Under Section 51 (5): choose, summon, oOr
dismiss his Ministers, and determine their salaries,
until the same are fixed by an Act of the local
legislature.

In order to combat crimes of violence committed
with a view to overthrow the Government as by
law established, the Governor may direct that
some of his specified functions shall be exercised
by him in his discretion. During the currency
of such directions, he may authorise any official
to speak and take part in the proceedings of the
Legislature, or the joint sitting of the Chambers,
as the case may be.

Under Section 58: to make rules for securing that
no records or information relating to the sources
from which information has been or may be
obtained, with regard to the operations of persons
committing or conspiring to commit crimes of
violence intended to overthrow the Government
as by law established, shall be disclosed by any
member of any Police Force in presence of an-
other member of that force except under direc-
tions of the Inspector General or Commissioner
of Police; or to any other person (including, pre-
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(6)

Y]

(8)

9)

(10)
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sumably, the Minister in charge of the Police),
except in accordance with the directions of the
Governor.

Under Section 59: to make rules: (a) for the
authentication of the Orders and other instru-
ments of Governments; (b) for the more conve-
nient transaction of the business of the Provincial
Government; (c¢) for the distribution of the work
amongst the Ministers, except such business as is
entrusted to the Governor to be transacted in his
discretion; (d) to include provisions in these
rules requiring Ministers and Secretaries to
Government to transmit to the Governor all in-
formation regarding the Provincial Government
as may be mentioned in the rules, or as the Gov-
ernor may otherwise require to be transmitted to
him; and, in particular, requiring the Minister to
bring to the notice of the Governor, and the
appropriate Secretary to bring to the notice of the
Minister concerned and of the Gcvernor, any
matter under consideration by him which involves
or appears to him likely to involve any special
responsibility of the Governor.

Under Section 62: To summon or prorogue the
Legislature, or to dissolve the Legislative Assem-
bly;

Under Section 63: To address the Legislative
Assembly or either Chamber thereof in a Bica-
meral Legislature, and to require the attendance
of the members.

To send messages to the Chamber or ‘Chambers
of the Provincial Legislature in regard to a Bill
pending before that body or for any other
purpose.

Under Section 69: To remove certain disqualifica-
tions for a person to be a member of the Pro-
vincial Legislative Assembly or Council.
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Under Section 74: To summon the two Cham-
bers of a Bicameral Legislature to a joint sitting
for the purpose of deliberating and voting on a
Bill which it appears to the Governor relates to
Finance, or affects the discharge of any of his
special responsibilities, even though twelve
months have not passed before the Bill was pass-
ed by the Legislative Assembly, but not presented
to the Governor for his assent.

Under Section 75: To assent to any Bill passed
by the Provincial Legislature and presented to
him for the purpose, or to withhold assent there-
to, or to reserve the Bill for consideration by the
Governor-General; or to return the Bill together
with a message requesting that the Legislature
will reconsider the Bill, or any specified portion
thereof, and also to consider the desirability of
introducing any such amendments as the
Governor may recommend in his message.

Under Section 78: To decide any dispute whether
any proposed expenditure falls within a class of
expenditure charged on the revenues of the Pro-
vinces, which is not subject to the vote of the Pro-
vincial Legislature.

Under Section 84: To make rules, after consulta-
tion with the Speaker, or the President, for re-
gulating the procedure of and the conduct of
business in the Legislature.

(a) as regards any matter which affects the dis-
charge of any functions of the Governor to be
exercised in his discretion, or in his individual
judgment;

(b) to complete in time the financial business of
the Legislature;

(c) to prohibit the discussion or the asking of any
questions on any matter connected with an Indian
State, unless the Governor is satisfied that the
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matter affects the interests of the Provincial
Government, or of a British subject ordinarily
resident in the province, and so consents to the
matter being discussed, or the question being
asked;

(d) to prohibit the discussion of or asking ques-
tions on any matter connected with the relations
between His Majesty, or the Governor-General
and any foreign State or Prince, unless the Gov-
ernor in his discretion consents to such discussion.

(e) or the discussion, except as regards estimates
of expenditure, of any matter connected with the
tribal areas, or arising out of or affecting the ad-
ministration of an excluded area, or asking ques-
tions on the same;

(f) or the discussion of the personal conduct of
the Ruler of any Indian State, or of a member of
the ruling famiiy thereof; or asking questions on
the same.

It must be noted that if a rule made by the
Governor in these behalf is inconsistent with any
rule by the Chamber, the Governor’s rule
prevails;

(g) to make rules for the procedure to be followed
at joint meetings of the two Chambers in relation
to the preceding purposes.

Under Section 86: To direct that no further
proceedings should be taken with reference to a
Bill, Clause, or Amendment, in relation to which
the Governor-General certifies that the dis-
cussion of the Bill introduced or proposed to be
introduced in the Provincial Legislature, or of any
Clause or Amendment thereof, would affect the
discharge of his special responsibility in regard to
the prevention of any grave menace to the peace
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or tranquillity of the Province or any part there-
of.

(16) Under Section 89: To promulgate Ordinances
when he is satisfied that circumstances exist
which render it necessary for him to take im-
mediate action for the purpose of enabling him
satisfactorily to discharge his functions entrusted
to his sole discretion or regarding which he has to
exercise his individual! judgment.*

(17) Under Sectien 90: To enact Governor’s Acts, or
to suggest a Draft for the Governor’s Act to be
passed by the Legislature, if at any time it ap-
pears to him that for the purpose of enabling him
satisfactorily to discharge the functions entrusted
to his sole discretion, or on which he has to ex-
ercise his individual judgment, provision should
be made by legislation.

(18) Under Section 92: To make regulations for the
peace and good government of an excluded or
partially excluded area in a Province.

(19) Under Section 63: To make a Preclamation,
when the situation so requires, that his functions
as Governor will be exercised by him in his dis-
cretion to such extent as is specified in the Pro-
clamation. Such a Proclamation may contain
all incidental or consequential provisions, which
appear to the Governor to be necessary or desir-
able to give effect to the objects of the Proclama-
tion; and such provisions may suspend wholly or
partially the operation of any provisions of this
Act relating to a Provincial body or authority, ex-
cept the functions of a High Court.

*This is apparently diiﬁ"eremr from the Vp;)r\rve’r unde;,;' -se('l"mn' bb
to promulgate ordinances when the Legislature is not in session; whereas
section 89 seems to apply whether or not the Legislature is in session.
Ordinances under section 88 may accordingly be such as are advised by
‘the Ministers. Again Ordinances under section 89 are only in regard
to his discretionary powers or those concerning his individual judgment;

while those under 88 are in respect of the whole field of the Provincial
executive authority.
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(This means the suspension of the whole Con-
stitution, except the portion regarding a High
Court, and including the power to make laws for
the Province). No such Proclamation shall be
made by a Governor without the cuncurrence of
the Governor-General in his discretion, and must
be submitted to the Secretary of State.

(20) Under Section 108: Unless his previous sanction

is given, no Bill or amendment can be introduced
or moved in the Provincial Legislature which re-
cals, amends or is repugnant to any Governor's
Act or Ordinance promulgated in his discretion
by the Governor; or any Act relating to any
Police Force.

(21) Under Section 111: The suspension of sub-

section (1) prohibiting discrimination against any
British subject domiciled in the United King-
dom, in the event of the Governor’s certifying, by
public notification, that, for the prevention of any
grave menace to the peace or tranquillity of any
part of the Province, or for the purpose of com-
bating crimes of violence intended to overthrow
the Government, it is expedient that the opera-
tion of Sub-section (1) of Section 111 should be
wholly or partially suspended.

Under Section 119: No Bill or amendment
which prescribes professional or technical quali-
fications, or imposes any disability, restriction or
condition in regard to the practising of any pro-
fession or carrying on any occupation, trade or
business, or the holding of any office in British
India, shall be introduced or moved in the pro-
vincial legislature without the previous sanction
of the Governor, and the sanction of the Gov-
ernor for such introduction or moving is given in
his discretion.

(23) Under Section 123: To carry out the directions

of the Governor-General in relation to defence,
external affairs, or ecclesiastical affairs.
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Under Section 226: No Bill or Amendment could
be introduced granting a High Court Original
Jurisdiction regarding the collection of revenue
according to the usage and practice of the coun-
try, without the previous sanction of the Governor
granted in his discretion.

Under Section 242: As regards the application
of the Sections concerning the recruitment and
conditions of the Service, so far as the High
Court in the Province is concerned, the Governor
may in his discretion direct that no person not
already attached to the Court shall be appointed
to any office connected with the Court, save after
consultation with the Provincidl Public Service
Commission.

Under Section 265: The appointment of the
Chairman and other members of the Provincial
Public Service Commission, the regulations re-
garding the number of members of the Commis-
sion, their tenure of office, and conditions of ser-
vice; as also provision regarding their staff.

Under Section 266: To make regulations—
general or particular—making it unnecessary to
consult with the Public Service Commission in
making certain appointments.

Under Section 267: No Bill or Amendment for
the purpose of granting additional functions to be
exercised by the Provincial Public Service Com-
mission should be introduced or moved, without
the previous sanction of the Governor to be
granted in his discretion.

Under Section 270: No civil or criminal proceed-
ings can be instituted against any person in
respect of any act done as a servant of the Crown
in the Province except with the consent of the
Governor of the Province, to be granted in his
discretion.
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(30) Under Section 271: No Bill or Amendment to
abolish or restrict the protection accorded to cer-
tain servants of the Crown in India, by Section
197 of the Indian Code of Criminal Procedure, or
by Sections 80-82 of the Indian Code of Civil Pro-
cedure, shall be introduced or moved in the Pro-
vincial Legislature without the previous sanction
of the Governor in his discretion.

(31) Under Section 305: The appointment, salaries,
allowances, office accommodation and othey
facilities for his Secretarial staff.

(32) Under Section 308: As regards certain permis-
sible amendments to the Government of India Act,
1935, thdeffect of the proposed amendments upnnm
the interests of any particular minorities in the
Province, must be reported upon to the Secretary
of State by the Governor acting in his discretion.

Critique of the Governor’s Discretionary Powers

~Taken collectively, the effect of all these powers
and functions, to be exercised by the Governor in his
discretion, is that: substantially the most important
part of the executive work is removed from the
sphere of the Governor’'s Constitutional Advisers.
Even as regards the legislative work, effective powers
of initiative and control are reserved to the Gov-
ernor, in addition to the numerous safeguards con-
tained in the right to recommend Bills, to reserve
them when passed for consideration by the Governor-
General, or by the King-Emperor. From the moment
of its being summoned to its dissolution, the Governor
dominates the Legislature by his powers of initiation,
direction, and regulating procedure. @ No act of the
Legislature is complete without the Governor’s assent;
but no Governor’s Act needs the concurrence of the
Legislature, to be binding.
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Che Governor is thus not merely the ornamental
chief of the Government; he is also its effective con-
trolling and dominating head. The Ministers are his
nominees, to be called into meeting when he chooses
to deliberate under rules made’ by him, and to admiinis-
ter departments assigned to them by the Governor.

The - Ministerial subordinates and departmental
secretaries are entitled to direct access to the real
head of all departments of the Government, to whom
they must supply all information required by the
Governor' while the latter is not bound to disclose
tion, in certam subJects to his Mimsters The offi-
cers working under the Ministers are under no dis—
ciplinary subordination to the Ministers; and in the
event of any disciplinary action by a Minister, are
entitled to appeal to the Governor. If under these
conditions, the new Constitution claims to provide a
real measure of self-government to the people of the
Province, they would need a highpower 1 miscroscope
to discover it When they come to work the Con-
stltutmn,

Powers and Functions of the Governor to be

exercised in his Individual Judgment

In contrast with these, there are relatively fewer
sections under which the Governor is empowered to

*\avs the Joint Select (ommnhe of Pmlmmem (l’lru 95, page
53 of the Report).

‘‘We, therefore recommend that the Instrument of Instructions of
the Governors should specifically require them to give directions that no
records relating to intelligence affecting terrorism, should be disclosed to
anyone other than such persons within the Provincial Police Force as
the Inspector General may direct, or such other public officers outside
that Force, as the Governor may direct. We further recommend that the
Constivution Act should contain provisions giving legal sanction for
directions to this effect in the Instrument of Instructions.’’
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act in the exercise of his individual judgment; that
is to say, after consulting his Ministers, without
necessarily being bound by their advice.

The most important of these relate to the so-call-
ed special responsibilities of the Governor. These
are laid in Section 52:—

(1) In the exercise of his functions the Governor
shall have the following special responsibilities, that
is to say:

(a) the preyention of any grave menace to the peace
or tranq’ﬁillity of the Province or any part there-
of;

(b) the safeguarding of the legitimate interests of
minorities;

(¢) the securing to, and to the dependants of, persons
who are or have been members of the public
services, of any rights provided or preserved for
them by or under this Act, and the safeguarding
of their legitimate interests;

d

-

the securing in the sphere of executive action of
the purposes which the provisions of Chapter
III of Part V of this Act are designed to secure in
relation to legislation;

(e) the securing of the peace and good government
of areas which by or under the provisions of this
Part of this Act are declared to be partially ex-
cluded areas;

() the protection of the rights of any Indian State
and the rights and dignity of the Ruler thereof;
and

(g) the securing of the execution of orders or direc-
tions lawfully issued to him under Part VI of
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this Act by the Governor-General in his discre-
tion.

(2) The Governor of the Central Provinces and
Berar shall also have the special responsibility of se-
curing that a reasonable share of the revenues of the
Province is expended in or for the benefit of Berar,
the Governor of any Province which includes an
excluded area shall also have the special responsibility
of securing that the due discharge of his functions
in respect of excluded areas is not prejudiced or
impeded by any course of action taken with respect
to any other matter, any Governor who is discharging
any functions as agent for the Governor-General shall
also have the special responsibility of securing that
the due discharge of those functions is not preju-
diced or impeded by any course of action taken with
respect to any other matter, and the Governor of Sind
shall also have the special responsibility of securing
the proper administration of the Lloyd Barrage and
Canals Scheme.

(3) If and in so far as any special responsibility
of the Governor is involved, he shall, in the exercise
of his functions, exercise his individual judgment as
to the action to be taken.

We shall make some brief comments on the doc-
trine of special responsibilities later on.

Apart from these special responsibilities, the
Governor exercises his individual judgment:

(1) Under Section 55, in the appointment and
dismissal of the Advocate General, as also in regard to
the determination of his remuneration;*

*(C'p. dnte p. 78.
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(2) Under Section 56: Where it is proposed that
the Governor of a Province should, by virtue of any
powers vested in him, make or amend or approve
the making or amendment of any rules regulations
or orders relating to any police force, whether civil
or military, he must exercise his individual judgment
with respect to the proposal, unless it appears to him
that the proposal does not relate to or affect the or-
ganization or discipline of that force;

(3) Under Section 68 (2): In declaring-vacant
the seat in the Provincial Legislature of any person,
who has been elected member both of the Federal
Legislature and of a Provincial Legislature, at the
expiration of such period as may be specified in the
rules made by the Governor in his individual judg-
ment.

(4) Under Section 88 (1): In promulgating Ordi-
nances, if at any time when the Legislature of a Pro-
vince is not in session the Governor is satisfied that
circumstances exist which render it necessary for him
to take immediate action: Provided that the Gov-
ernor must exercise his individual judgment as res-
pects the promulgation of any ordinance under this
section, if a Bill containing the same provisions
would under this Act have required his or the Gov-
ernor-General’s previous sanction to its introduction
into the Legislature.

(5) Section 119 (3): All regulations made under
the provisions of any Federal or Provincial law,
which ' prescribe the professional or technical quali-
fications requisite for any purpose in British India,
or impose by reference to any professional or tech-
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nical qualification, any desirability, liability, restric-
tion or condition in regard to the practising of any
profession the carrying on of any occupation, trade
or business, or the holding of any office in British
India, must, not less than four months before they
are expressed to come into operation, be published
in such manner as may be required by general or
special directions of the Governor-General, or as the
case may be, the Governor. If within two months
from the date of the publication complaint is made
to the Governor-General or, as the case may be, the
Governor, that the regulations or any of them will
operate unfairly as against any class of persons
affected thereby, the Governor-General or Governor,
if he is of opinion that the complaint is well-founded,
may at any time before the regulations are expressed
to come into operation, by public notification, dis-
allow the regulations or any of them.

(6) Under section 151 (1): Rules may be made by
the Governor-General and by the Governor of a Pro-
vince for the purpose of securing that all moneys
received on account of the revenues of the Federa-
tion, or of the Province, as the case may be, shall,
with such exceptions, if any, as may be specified in
the rules, be paid into the public account of the
Federation or of the Province, and the rules so made
may prescribe, or authorise some person to prescribe
the procedure to be followed in respect of the pay-
ment of the money therefrom, the custody of moneys
therein, and any other matters connected with or
ancillary to the matters aforesaid.

(7) Under Section 228 (1): The administrative
expenses of a High Court, including all salaries,
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allowances and pensions payable to or in respect of
the officers and servants of the court, and the salaries
and allowances of the judges of the court, shall be
charged upon the revenues of the Province, and any
fees or other moneys taken by the Court shall form
part of those revenues.

The Governor must exercise his individual judg-
ment as to the amount to be included in respect of
such expenses as aforesaid in any estimates of expen-
diture laid by him before the Legislature.

(8) Under Section 246 (2): Appointments and
postings to the reserved posts must, in the case of
posts in connection with the affairs of a Province, be
made by the Governor of the Province, exercising his
individual judgment.

(9) Under Section 247 (2): Any promotion of
any person appointed to a Civil Service or a civil post
by the Secretary of State, or any order relating to
leave of not less than three months of any such
person or any order suspending any such person from
office, must, if he is serving in connection with the
affairs of a Province, be made by the Governor
exercising his individual judgment.

(10) Ibid (3): If any such person is suspended
from office, his remuneration shall not during the
period of his suspension be reduced except to such
extent, if any, as may be directed by the Governor
exercising his individual judgment.

(11) Under Section 248 (2): No order which
punishes or formally censures any such person as
aforesaid, or affects adversely his emoluments, or
rights in respect of his pension, or decides adversely
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to him the subject matter of any memorial, shall be
made except, if he is serving in connection with the
affairs of a Province, by the Governor of that Pro-
vince exercising his individual judgment.

(12) Under Section 258 (1): No civil post which,
immediately before the commencement of Part IIT
of this Act, was a post in or required to be held by
some member of, a Central Service Class I, or II, or
a Provincial Service, shall, if the abolition thereof
would adversely affect any person who immediately
before the said date was a member of any such
service, be abolished except,—in the case of a post in
connection with the affairs of a Province, by the
Governor of the Province exercising his individual
judgment.

(13) Ibid (2): No rule or order affecting
adversely the pay, allowances or pensions payable to,
or in respect of, a person appointed before the coming
into eperation of this Part of this Act to a Central
Service Class I, to a Railway Service Class I, or to a
Provincial Service, and no order upon a memorial
submitted by any such person, shall be made except,
—in the case of a person who is serving or has served
in connection with the affairs of a Province, by the
Governor of the Province exercising his individual
judgment.

(14) Under Section 262 (2): The Governor of a
Province may declare that the Ruler or any subject
of a specified Indian State, or any native of a specified
tribal area or territory adjacent to India, shall be
eligible to hold any civil office in connection with
the affairs of the Province, being an office specified
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in the declaration. The same applies in essence to
the temporary employment for any purpose of a non-
British subject.

Provided that if it appears to the Governor that
it is impracticable to obtain in time the concurrence
of the Governor-General, he mayv promulgate an
ordinance without the concurrence of the Governor-
General; but in that case the Governor-General in his
discretion may direct the Governor to withdraw the
ordinance and the ordinance shall be withdrawn
accordingly.

(15) Under Section 271 (3): Where a civil suit
is instituted against a public officer, within the mcan-
ing of that expression as used in the Indian Code of
Civil Procedure, in respect of any act purporting to
be done by him i his «fficial cupacity. the whole or
any part of the costs crdered to be paid by him, shall,
if the Governor exercising his individual judgment
so directs in the case of a person employed in connec-
tion with the affairs ¢l a Province, be defrayed out
of and charged on revenues of the Province.

(16) Under Section 300 (1): The executive
authority of a Province shall not be exercised, save
on an order of the Governor, in the exercise of his
individual judgment, so as to derogate from any
grant or confirmation of title of or to land, or of or
to any right or privilege in respect of land or land
revenue, being a grant of confirmation made before
the first day of January, one thousand eight hundred
and seventy, or made on or after that date for services
rendered.
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The Effect of Special Responsibilities and
Discretionary Powers upon the Constitutional
-Position of the Governor.

3 /Phe doctrine of Special Responsibilities has been
evolved to meet the special circumstances of India,
under British Imperialist domination. Given the
peculiar structure of the Provincial Legislatures, as
also the existence of Communal fissures, it has been
thought necessary, at least in the transitional stage,
to give special powers to the Governor, in order to
hold the scales even between the various communi-
ties, as also between the several interests that make
up an Indian Province.

“This justification is, however, apart from :cha}:c‘
ideal of Conqtltutlonal evolution, which consists in
establishing the supremacy of the Legislature ~over
the Executive, achieved, in practice, by making the
Ministers responsible for their actions and policies To
the Legislature. . The responsibility is enforced’ Dby
the Ministers bEing removable by a vote of ‘no_con-
fidence™ if ‘the Legislature, even though they are not

appomted dlrecﬂy by the Legislature.

,_/Tlfere may, indeed, be a nominal head of the
Executive as well as of the Legislature, like the King
in England. In theory, at least, the Governor in an
Indian Province is the representative of the King in
England; and, therefore, acting as the King in Eng-
land would act in regard to the Government of. the
United Kingdom. But the presence of these special
powers conferred upon the Governor, in which he
need not consult his Ministers; or, having consulted
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them, need not be bound by their advice, militates
gravely against the development of that constitu-
tional convention, which would make the Governor
a truly constitutional executive head, with no activity
apart from that advised by his responsible Minister.

at is, accordingly, not too much to read, in these
powers granted to the Governor, a deliberate distrust
of the gréwth of Constitutionalism ornthe English
patterfiin India. “So long as the Governor continues
to enjoy these powers, and so long as these powers are”
not merély hominal, but are likely to be actively
employed in the daily administration of the Province,
it is impossible to believe that. in the near future,
the Governor would become in all respects a true
Representative of the English King in India, and
allow the Government of the Province to be carried
on in strict accordance with constitutional usage and
ideals, as prevalent in England.

Critique of the Special Responsibilities

ven if we take those powers of the Governor
which he is to exercise in his individual judgment,
and which relate, for the more important part, to the
so-called Special Responsibilities charged upon him
by the Act, we find that the nature of these Respon-
sibilities is so vague as to make it unlikely to keep
them within any specific limits. For instance, there
is no definition given of what should be -called
Minorities, whose legitimate interests it is supposed
to safeguard as his own special responsibility.* Nor
is there, similarly, any clear defintiion of what is

*(p. however, the Instrument of Instructions given in the Appendix
to this Chapter.
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meant by these legitimate interests. But the Minori-
ties which are to-day understood to demand special
attention from the Executive Government are on
social or Communal lines, e.g., the so-called Depressed
Classes within the Hindu fold. The line of division
which keeps, at the present moment, the several
communities of India apart from, and perhaps hostile
to, one another, is unnatural. or at least artificial.
Under the conditions of modern economic develop-
br{gent. they are likely to become obsolete very soon.
f these lines disappear or weaken, or if any such
lines like those in regard to the Non-Brahmins,
Depressed Classes or the Untouchables, within the
Hindu fold, become coincident with the economic
lines of social stratification. the Political Parties of
the future may, quite possibly, wear a different
aspect from that at present regarded as the most
prominent. The Landlords, for instance, can always
claim to be a Minority, whose legitimate interests—
such as those involved in the maintenance of the
Permanent Settlement,—the Governor may be called
upon to treat as a Special Responsibility; and so inter-
fere in the constitutional carrying out of a social
reform, which is overdue by at least half a century.
In the course of transition from the present day
artificial lines of Communal division to the more real
lines of economic difference, there is every likelihood
of reforms being undertaken in the actual system of
government, which may be opposed by groups that
tend progressively to become Minorities. Their oppo-
sition may, quite plausibly, wear a Communal aspect,
e.g., the Muslim opposition to the Age of Consent
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Legislation. The spirit of the clause in the Luck-
now Pact, already quoted, which requires a %
majority of the Members of a community in a Legis-
lature to discuss any measure alleged to affect a
community as such, also points in the same direction.
If, however, the Governor is entitled, by special
provisions of the law, to devote particular attention
to the “legitimate interests of Minorities”; and if no
definition is provided as to what constitutes such
legitimate interests, or how many Minorities are to
be thus specially protected, there is every likelihood
of the danger that, on the pretext of protecting the
legitimate interests of Minorities, the Governor’s
Special Responsibility may be exercised, in his indi-
vidual judgment, in order to obstruct social reforms
or economic reconstruction.

The answer given to these arguments by the
Authors of the Joint Select Committee of Parlinment
on this Act, when it was in Bill form, is neither con-
vincing, nor dees it remove the anxiety created by
such provisions in the Act.

Says the Committee: (Para 79):

“We doubt if it would be possible to define ‘legiti-
mate interests’ any more precisely. The obvious in-
tention is to secure some means by which Minorities
can be reasonably assured of fair treatment, at the
hands of majorities, and ‘legitimate interest’ seems to
us a very suitable and reasonable formula. Nor do
we think that any good purpose would be served by
attempting to give a legal definition of ‘minorities’,
the only effect of which would be to limit the pro-
tection which the Governor’s special responsibility is
intended to afford. No doubt it will be the five or
six well recognised and more important minorities, in



The Provincial Executive 107

whose interest the Governor’s powers will usually be
invoked; but there are certainly other well-defined
sections of the population who may from time to
time require protection; and we can see no justifica-
tion for defining the expression for the purpose of
excluding them. We need hardly say that we have not
in mind a minority in the political or parliamentary
sense, and no reasonable person would, we think, ever
so construe the word. Nevertheless, to prevent mis-
understanding, we recommend that the Instrument
of Instructions should make this plan and further
that this special responsibility is not intended to
enable the Governor to stand in the way of social or
economic reform, merely because it is resisted by a

group of persons who might claim to be regarded as
a minority.”

The same thing may be said with regard to the
very first special responsibility, namely, the preven-
tion of any grave menace to the peace or tranquillity
of the province. What is the nature of the menace
against which this responsibility is intended to be
exercised? The experience of the last twenty years
in India shows that the present Government is in-
clined to look upon any agitation for the accomplish-
ment of self-government by the Indian people them-
selves as a “subversive” activity, and, as such, a
menace to the peace and tranquillity of the govern-
ment established by law in this country. One might
agree that crimes of violence, deliberately intended
to terrorise Government or Public Servants into
adopting a given policy, may be regarded as a menace
to the peace or tranquillity of the country, though
the ardent advocates of the Indian emancipation may
well urge, in vindication of his own attitude, that
even peace or tranquillity of a country can be pur-
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chased at too great a cost to the morale of a people
in the continued subjugation of one people to another.
But when history records the extension of the doc-
trine of special powers necessary to dofeat ‘sub-
versive activities”, even when they are admittedly
non-violent and consist in the passive persuasion of
the citizens to a particular line of action, it is impos-
sible not to dread the infinite possibilities. in prac-
tice, of such Special Responsibilities being exercised
with a view to stamp out the least ember of self-
respect among the people, or their desire for political
self-expression.

The Joint Select Committee hold that:
“Terrorism, subversive movements and crimes of
violence are no doubt among the graver menaces to
the peace or tranquillity of the Province. But they do
not by any means exhaust the cases in which such

a menace may occur, and we can see no logical reason

for the distinction which the Joint Memorandum

seeks to draw.”*

_Not only do these Special Responsibilities
entrusted to the Governor suffer from vagueness or
lack of clear definition; theyv are calculated in prac-
tice to subvert all discipline in the administrative
services of the country, and to demoralise the Res-
ponsible Government of the Province. The Ministers
would not feel any sense of responsibility in tender-
ing “their advice on’ questlons in which they know
that Thé Governor is not bound to follow their advice.
They would, therefore, naturally be either indifferent,
or réckless. Moreover, the fact that in several cases
the subordinates are”entitled by law to appeal to

the Gove'rnor' or reqmred not to commumcate infor-

*(nn clt loc c1t)
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mation to their official chiefs, namely, the Ministers,
is sufficient to undo or weaken the bonds of official
discipline, which are” indispensable in the proper
government Of the country. It is universally admif-
ted that the strength of the government in Britain,

notwithstanding the changing personnel of the Minis-~
try from time to time, depends upon the absolute
loyalty of the Permanent Civil Service to their poli-
tical chiefs, whoever they may be, for the time being.
But it is equally true that, in India, members of the
Permanent Public Service have made no secret of
their hostility to the evolution of constitutionalism.

_Consequently, it is not too much to assume that, for
years to come, high-placed public officers, especially
of non-Indian birth, may be unwilling to submit
themselves in loyal co- o-operation  with their oﬁic1a1
chiefs. Tt is equally to be feared that when such
cases of tacit refusal to collaborate with the Ministers
become rank insubordination, and Ministers propose
to punish them accordingly, these public servanfs
would take shelter under the Special Responsibility of
the Governor in their behalf. This does not bode
well for the efficiency or the success of responsible
Ministérs in the provincial governments of India.

Even the constitution of the Ministry itself is a
matter within the sole discretion of the Governor. He
is to be instructed by his Instrument of Instructions
to see to it that important Minorities are duly repre-
sented in composition of the Ministry.* Members of
Minority Communities may, no doubt, be found in
a political party commanding the absolute majority
of votes in partlcular leglslatures If so, the letter

-V 1de Am»ondlx Art vii.
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of the law would be fulfilled so far as the Governor’s
Spedial Responsibility in this behalf is concerned.
But even then the fact that the Governor alone in
his discretion is to appoint the Ministers, to distri-
bute the work amongst them, fo summon them to
meetmgs to pre51de at their deliberations, to obtain
informatjon, if necessary, over the head of the Minis-_
ters in ‘particular matters, from their official sub-
ordinates, and that the Governor should be entitled
not to disclose what advice he received from any
inidividual Minister in any particular instance, are
calculated to weaken, if not prevent altogether, the
sense of collective responsibility among the Mlmsters
themselves, which it must be the object of true con-
stitutionalism to develop.

Taking all these facts together, and bearing in
mind that the Governor is independent of the Legis-
lature as well as of his Ministry; that he has consider-
able law-making and financial powers, we cannot
but feel that the actual position of the Governor in
the administration of the Province will be over-
whelmingly important, if not dominating. In these
most important points, the Governor has special
powers of his own, in that his previous consent is
necessary to the introduction of certain kinds of Bills
in the legislature, and that he is entitled to recom-
mend certain other classes of bills; that he is entitled
to assent to the Bill passed by the local legislature,
as also to reserve any bill so passed for the signific-
ance of the pleasure of the Governor-General or of
the King-Emperor. He is also entitled to pass Ordin-
ances and certain Governors’ Acts, in addition to his
right to suspend the whole Constitution, when a
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situation arises under which, in his opinion, the admi-
nistration of the province cannot be carried on in
accordance with the provisions of the Aet of 1935.

As regards the financial position, the Governor
is entitled to see to it that the expenditure necessary
for the conduct of administration, particularly in
these matters in which he has, under the law, special
responsibilities, is duly provided for. ‘

In fine, the real position of the Governor is
admirably summed up in the following extract from
the Report of the Joint Parliamentary Committee
that considered the Constitution in Bill form:*

“It is clear that the successful working of respon-
sible Government in the Provinces will be greatly in-
;ﬁuenced by the character and experience of the Pro-
‘vincial Governors. We concur with everything which
has been said by the Statutory Commission on the
" part which the Governors have played in the working
cof the reforms of 1919, and we do not think that the
part which they will play in the future will be any less
important or valuable.”

*The  Congtitutional  impasse caused in March, 1937, on the
demand of the Couzress Party Ministries in the 6 Provinces where the
Congeress had won majorities .n the Legisiature, for an assurance from
the Governors that, so0 long us the Mimioters pursued their constitutional
activities. the Governor would not use his extraordinary powers, has been
discussed, in its constitutional aspeet, i the volume on ‘‘Federal Strue-
ture,”’ and need not he repeated here

Tor the dimeulc wass 1 which the Provineial Government {(oxorntive)
can he controlled: by the Governor-General, s-¢ ‘‘Federal Structure’’ ch.
V1.
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Appendix I to Chapter IV

Instrument of Instructions to the Governors

WHEREAS by Letters Patent bearing date the
day of 1937 We have made permanent
provision for the Office of Governor of

AND WHEREAS by those Letters Patent and by the
Act of Parliament passed on the second day of August,
nineteen hundred and thirty-five and entitled the Govern-
ment of India Act, 1935, (hereinafter called ‘“the Act”),
certain powers, functions and authority for the government
of the province of are declared to be
vested in the Governor as Our Representative:

AND WHEREAS, without prejudice to the provision in
the Act that in certain regards therein specified the
Governor shall act according to instructions received from
time to time from Our Governor-General, and to the duty
of Our Governor to give effect to instructions so received,
We are minded to make general provision regarding the due
manner in which Our said Governor shall execute all things
which, according to the Act and the said Letters Patent,
pel%rixg to his Office, and to the trust which We have reposed
in him:

AND WHEREAS a draft of these Instructions has been
laid before Parliament in accordance with the provisions
of sub-section (1) of section fifty-three of the Act and an
Address has been presented to Us by both Houses of Parlia-
ment praying that instructions may be issued in the terms
of these Instructions:

NOW THEREFORE We do by these Our Intsructions
under Our Sign Manual and Signet declare Our pleasure to
be as follows:—

A —INTRODUCTORY

I. Under these Our Instructions, unless the context
otherwise require, the term “Governor” shall include every
person for the time being acting as Governor according to
the provisions of the Act.

II. Our Governor for the time being shall, with all due
solemnity, cause Our Commission under Our Sign Manual
appointing him to be read and published in the presence
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of the Chief Justice for time being, or, in his absence, other
Judge, of the High Court of the Province.

III. Our said Governor shall take the oath of allegiance
and the oath for the due execution of the Office or Our
Governor of , and for the due and impartial
administration of justice in the form hereto appended,
which oaths the Chief Justice for the time being, or in his
absence any Judge, of the High Court, shall, and he is
hereby required to, tender and administer unto him.

IV. And we do authorise and require Our Governor,
by himself or by any other person to be authorised by him
in that behalf, to administer to every person appointed by
him to hold office as a member of the Council of Ministers
the oaths of office and of secrecy hereto appended.

V. And We do further direct that every person who
under these Instructions shall be required to take an oath
may make an affirmation in place of an oath if he has any
objection to making an oath.

V1. And whereas great prejudice may happen to Our
- service by the absence of Our Governor, he shall not quit
India during his term of office without having first obtained
leave from Us under Our Sign Manual or through one of
Our Principal Secretaries of State.

B—IN REGARD TO THE EXECUTIVE AUTHORITY
OF THE PROVINCE

VII. In making appointments to his Council of Minis-
ters Our Governor shall use his best endeavours to select his
Ministers in the following manner, that is to say, to appoint
in consultation with the person who in his judgment is most
likely to command a stable majority in the Legislature those
persons (including so far as practicable members of impor-
tant minority communities) who will best be in a position
collectively to command the confidence of the Legislature.
In so acting, he shall bear constantly in mind the need for
fostering a sense of joint responsibility among his Ministers.

VIII. In all matters within the scope of the executive
authority of the Province, save in relation to functions
which he is required by or under the Act to exercise in his
discretion, Our Governor shall in the exercise of the powers
conferred upon him be guided by the advice of his Ministers,
unless in his opinion so to be guided would be inconsistent
with the fulfilment of any of the special responsibilities
which are b¥ the Act committed to him, or with the proper
discharge of any of the functions which he is otherwise
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lpy or under the Act required to exercise in his individual
judgment; in any of which cases Our Governor shall. not-
withstanding his Minister’'s advice, act in exercise of the
powers by or under the Act conferred upon him in such
manner as to his individual judgment seems requisite for
the due discharge of the responsibilities and functions afore-
said. But he shall be studious so to exercise his powers
as not to enable his Ministers to rely upon his special
responsibilities in order to relieve themselves of responsi-
bilities which are properly their own.

. IX. Our Governor shall interpret his special responsi-
bility for the safeguarding of the legitimate interests of
minorities as requiring him to secure, in general. that those
racial or religious communities for the members of which
special representation is accorded in the Legislature, and
those classes of people committed to his charge who,
whether on account of the smallness of their number or
their primitive conditicn or their lack of educational or
material advantages or from any other cause, cannot as yet
fully rely for their welfare upon just political action in the
Legislature, shall not suffer, or have reasonable cause to
fear, neglect or oppression. But he shall not regard as
entitled to his protection any body of persons by reason
only that they share a view on a particular question which
has not found favour with the majority.

Further, Our Governor shall interpret the said special
responsibility as requiring him to secure a due proportion of
appointments in Our Services to the severnl! communities,
and, so far as there may be in his Province at the date of
the issue of these Our Instructions an accepted policv in
this regard. he shall he guided thereby, unless he is fully
satisfied that modification of that policy is essential in the
interests of the communities affeclted or of the welfare of
the public.

X. In the discharge of his special responsibility for the
securing to members of the public services of any rights
provided for them by or under the Act and the safeguarding
of their legitimate interests, Our Governor shall be careful
to safeguard the members of Our Services nct only in any
rights provided for them by or under the Act or any other
law for the time being in force, but also against any action
which, in his judgment, would be inequitable.

XI. The special responcibility of Our Governor for
securing in the sphere of executive action any of the
purposes which the provisions of Chapter III of Part V of
the Act are designed to secure in relation to legislation shall
be construed by him as requiring him to differ from his
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Ministers if in his individual judgment their advice would
have effects of the kind which it is the purpose of the said
Chapter to prevent, even though the advice so tendered to
him is not in conflict with any specific provision of the Act.

 XII. Our Governor shall construe his special responsi-
bility for the protection of the rights of any Indian State
as requiring him to see that no action shall be taken by
his Ministers which would imperil the economic life of any
State, or affect prejudicially any right of any State hereto-
before or hereafter recognised, whether derived from treaty,
grant, usage, sufferance or otherwise, and he shall refer to
Our Governor-General any guestions which may arise as
to the existence of any such right.

XIIa. In pursuance of an Agreement made by Us and
His Exalted Highness the Nizam of Hyderabad as contem-
plated in Part III of the Act. Our Governor shall interpret
his special responsibility for the protection of the rights
of any Indian State as also requiring him in the administra-
tion of Berar to have due regard to the commercial and
economic interests of the State of Hyderabad.

Further, if Cur Governor is at any time of opinion
that the policy hitherto in forre affords to him no satisiac-
tory guidance in the interpretation of his special responsi-
bility for securing that a reasonable share of the revenues
of his Provinece is expended in or for Lhe benefit of Berar,
he shall. if he deems it expedient, fortify himself with the
advice from a body ol experienced and unbiased persons
whom he may appoint for the purpose of recommending
what changes in policy would be suitable and equitable.

(The foregoing paragraph wiil be included in the Instru-
ment of Instructions to the Governor of the Central Provin-
ces and Berar only.)

XIII. In the framing of rules for the regulation of the
business of the Provincial Government Our Governor shall
ensure that, amongst other provisions for the effective dis-
charge of that business, due provision is made that the
Finance Minister shall be consulted upon any other Minister
which affects the finances of the Province: and further
that no reappropriation within a Grant shall be made by
any Department other than the Finance Department, except
in accordance with such rules as the Finance Minister may
approve; and that-in any case in which the Finance Minister
does not concur in any such proposal the matter shall be
brought for decision before the Council of Ministers. He
shall further in those rules make due provision to secure
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that prompt attention is paid to any representation received
by his Government from any minority.

XIV. Having regard to the powers conferred by the
Act upon Our Secretary of State to'appoint persons to Our
service if, in his opinion, circumstances arise which render
it necessary for him so to do in order to secure efficiency
in irrigation, Our Governor shall make it his care to see
that he is kept constantly supplied with information as to
the conduct of irrigation in his Province in order that he
may, if need be, place this information at the disposal of
Our Governor-General.

XV. In the exercise of the powers by law conferred
upon him in relation to the administration of areas declared
under the Act to be Excluded or Partially Excluded Areas,
or to the discharge of his special responsibility for the safe-
guarding of the legitimate interests of minorities, Our
Governor shall, if he thinks this course would enable him
the better to discharge his duties to the inhabitants of those
areas or to primitive sections of the population elsewhere,
appoint an officer with the duty of bringing their needs
to lr%is notice and advising him regarding measures for their
welfare.

XVa. Our Governor shall bear constantly in mind the
danger to India as a whole of any failure to maintain peace
and security on the North-West Frontier. He shall, there-
fore, in the exercise of the executive authority of the Pro-
vince, constantly have regard to the due discharge of his
functions as Agent to Our Governor-General in respect of
the tribal areas situate between the frontiers of India and
the North-West Frontier Province; and he shall not hesitate
to exercise his special responsibility for securing that the
due discharge of his functions in respect of such tribal areas
is not prejudiced or impeded by any course of action taken
with respect to any other matter.

(The foregoing paragraph will be included in the
Instructions to the Governor of the North-West Frontier
Province only.)

C.—MATTERS AFFECTING THE LEGISLATURE

XVI. In determining whether he shall in -Our name
give his assent to, or withhold his assent from, any Bill,
Our Governor shall, without prejudice to the generality of
his power to withhold his assent on any ground which
appears to him in his discretion to render such action neces-
sary or expedient, have f»artlcular regard to the bearing of
the provisions of the Bill upon any of the special responsi-
bilities imposed upon him by the Act.



Instrument of Instructions to the Governors 117

XVII. Without prejudice to the generality of his powers
as to reservation of Bills, Our Governor shall not assent in
Our name to, but shall reserve for the consideration of Our
Governor-General, any Bill or any of the clauses herein
specified, that is to say:—

(a) any Bill the provisions of which would repeal or
be repugnant to the provisions of any Act of Par-
liament extending to British India;

(b) any Bill which in his opinion would, if it became
law, so derogate from the powers of the High Court
as to endanger the position which that Court is by
the Act designed to fill;

(c) any Bill regarding which he feels doubt whether
it does, or does not, offend against the purposes of
Chapter III of Part V or section 299 of the Act;

(d) any Bill which would alter the character of the
Permanent Settlement.

And in view of the provisions in this clause of these
Our Instructions, it is Our will and pleasure that if his
previous sanction is required under the Act to the intro-
duction of any Bill of the last-mentioned description, Our
Governor shall not withhold that sanction to the introduc-
tion of the Bill.

XVIIa. Our Governol in declaring his assent in Our
name to any Bill of the Legislature of the Central Provinces
and Berar applying to Berar, or in notifying Our assent
to any such Bill reserved for the signification of Our
pleasure, shall state that assent to the Bill in its application
to Berar has been given by virtue or assent of His Exalted
Highness the Nizam to the aforesaid Agreement.

(The foregoing paragraph will be included in the Ins-
tructions to the Governor of the Central Provinces and
Berar only.)

XVIII. It is Our will that the power vested by the Act
in Our Governor to stay proceedings upon a Bill, clause or
amendment in the Provincial Legislature, in the discharge
of his special responsibility for the prevention of grave
menace to peace and tranquillity shall not be exercised
unless, in his judgment, the public discussion of the Bill,
clause or amendment would itself endanger peace and
tranquillity.

XIX. It is Our will and pleasure that the seats in the
Legislative Council to be filled by the nomination of Our
Governor shall be so apportioned as in general to redress,
so far as may be, inequalities of representation which may
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have resulted from election, and in particular to secure
rC%)resgntation for women and the Scheduled Castes in that
ambper.

D.—GENERAL

XX. And generally Our Governor shall do all that in
him lies to maintain standards of good administration; to
promote all measures making for moral, social and economic
welfare and tending to fit all classes of the population to
take their due share in the public life and government of
the Province; and to secure amongst all classes and creeds
co-opreation, goodwill and mutual respect for religious
beliefs and sentiments; and he shall further have regard to
this Instruction in the exercise of the powers by law con-
ferred upon him in relation to matters whether of legisla-
tion or of executive government.

XXi. And We do hereby charge Our Governor to com-
municate these Our Instructions to his Ministers and to
p}l}lblis% tthe same in his Province in such manner as he may
think fit.

AFPPENDIX.
FORM OF OATH OF ALLEGIANCE

1, , do swear that I will be
faithful and bear true allegiance to His Majesty, King
George the Sixth, Emperor of India, His Heirs and Succes-
sors, according to law.

So help me God.

FORM OF OATH OF OFFICE.

1, do swear that I will and
truly serve Our Sov e1e1gn King, Georg,e the Sixth, Emperor
of India. in the Office of

, and that I will do right to all manner of
people after the laws and usages of India without fear or
favour, affection or ill-will.

So help me God.

FORM OF OATH OF SECRECY FOR MINISTERS

I, , do swear that I will not
chrectly or indirectly communicate or reveal to any person
or persons any matter which shall be brought under my
consideration, or shall become known to me as a Minister in

, except as may be required for
the due discharge of my duties as such Minister, or as may
be specially permitted by Governor in the case of any matter
pertaining to function to be exercised by him in his dis-
cretion.

So help me God.



CHAPTER IV.

PROVINCIAL EXECUTIVE
The Ministry.

Legal Status

A Council of Ministers for each Governor’s Pro-

vince is set up under Section 50 of the Government of
India Act, 1935.*

Unlike as in the British Constitution, the Cabinet
of Ministers is given a legal existence and authority.
The Prime Minister, however, even now continues to
be unknown to the constitutional law in India,} and if
one is appointed as such, or comes into being hereafter,
he would owe his existence, influence, and authority to
the Governor. For, under Section 51:—

“(1)

(2)

(3)

The Governor’s Ministers shall be chosen and
summoned by him, shall be sworn as members of

the Council, and shall hold office during his plea-
sure.

A minister who for any period of six consecutive
months is not a member of the Provincial Legisla-
ture shall at the expiration of that period cease to
be a minister.

The salaries of ministers shall be such as the
Provincial Legislature may from time to time by
Act determine, and, until the Provincial Legisla-
ture so determine, shall be determined by the Go-
vernor: Provided that the salary of a minister
shall not be varied during his term of office.

*Cp. p. 80, ante for the text of the Section.

+But see Appendix to the preceding Chapter containing Instructions
to the Governor, article VIL.

119
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(4) The question whether any, and if so what, advice
was tendered by ministers to the Governor shall
not be enquired into by any court.

(5) The functions of the Governor under this section
with respect to the choosing and summoning and
the dismissal of ministers, and with respect to the
determination of their salaries, shall be exercised
by him in his discretion.”

Governor and Ministers

The Governor chooses the Ministers, summons
them to office and work, and is entitled to dismiss
them. They hold office during his pleasure. The only
connection with the Legislature, mentioned in this
section, is that a Minister must not be outside the Pro-
vincial Legislature for more than six months con-

L

secutively, on pain of ceasing to be a Minister by such .

failure. Presumably, membership of either House, in
a Bicameral Legislature, would be sufficient; and there
is, apparently, no bar to nominated members of the
Upper House being also appointed to the Ministry.

Salaries of Ministers

The salaries of the Ministers are, until settled by
an Act of the Provincial Legislature, to be determined
by the Governor. The tradition hitherto has been that
the Ministerial salaries shall be in consonance with
the general scheme of such emoluments in the Indian
public service. Under the Constitution of 1919, they
have been fixed at the same level as, or slightlv below
that, paid to executive Councillors, i.e., between
Rs. 3,000i- and Rs. 5,000l- per month. Aspirants to
these posts would, accordingly, be able to say, with
more than a show of justice, that the scale of salaries
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should not be, under the new Constitution, such as to
render them contemptible in the eyes of their high-
paid subordinates in the permanent Civil Service, or
leave them open to temptation. The latter is a vague,
but ominous measure. The former alone is sufficient
to indicate that the salaries would be on a scale not
substantially different from those now in vogue, i.e.,
between Rs. 3,000l- to Rs. 5,000- per month, at least
in the more important Provinces. From the point
of view of economy in administration, the new Con-
stitution does not hold out much hope of reform in this
connection.*

Strength of the Cabinet.

There is nothing stated in the Act about the
number of Ministers a Province should have;t nor is it
clear whether all the Ministers will receive an equal
salary.  Sub-section (3) points to the possibility of
some difference in individual salaries. The old British
model, if followed, will support that idea. The number
of Ministers will, in all probability, follow the present
tradition,—combining the Executive Councillors and

*In geveral Provinces under the Act of 1935, the Ministerial galaries
have been fixed, either bv the Governor's decree or by Act of the local
Legislature at between Rs. 1,500/- p.m., (Sindh) to Rs. 3,500]- per month.
There is a distinction between the salary allowed to the Chief or Prime
Minister (Rs. 4,000[- in Bombay) and other Mimisters (Rs. 3,500). Varying
seales of travelling and other allowances of a like kind have also been
similarly fixed.—all calculated to maintain the existing secale of extravagant
salaries and allowances in the Public Service. The only economy, if it
can be called economv. is in regard the number of Ministers. e.g., in
Bombay, in place of the 4 Councillors and 3 Ministers in the Bombay
Government under the greater portion of the Montford regime, there are
now only 4 Ministers, at an ageregate cost per month of Rs. 14,500/ as
against Re. 35,000|- p.m. in the first years of the Montford regime. But this
makes no allowance for the possible appointment of Assistant or Junior
Ministers, Parliamentary or Cabinet Secretaries, &c., all of 'w‘hom are
possible, and may add congziderably to the overhead cost of administration.

+Cp. however section 9 for the number of Federal Ministers, and also
‘‘Federal Structure.’’
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the Ministers under the dyarchical regime into a con-
solidated Ministry of the autonomous regime.

Congress and Ministerial Salaries

The resolution of the Karachi Sessions of the
Indian National Congress (1931), fixing a maximum
salary of any public servant in India at Rs. 500|- per
month, if enforced so far as the Congress members are
concerned, may create a novel situation.* The volun-
tary surrender of the excess over Rs. 500/- per month
by the Congress Party members, if appointed Minis-
ters in any Province, may spell a measure of economy*.
But this cannot be universalised so long as the act of
renunciation is a voluntary measure; and the benefit
of the renunciation will go to the Party Chest, not to
country as a whole. The Acts of the Provincial Legis-
lature determining the salaries of the Ministers will,
—even in the Provinces where the Congress secures
a majority in the Legislature,—be very likely such as
to afford no real economy in this matter of the scale
of ministerial salaries. And if the popular Ministers
themselves do not set an example in this direction,
their efforts at economy or retrenchment in the Pro-
vincial Budget through reduction in salaries would be
doomed to failure, even assuming the Constitution as
a whole would permit such changes.

Appointment and functioning of Ministers.

The appointment of Ministers is left, as already
noted, to the Governor by law. There is nothing in the
law to suggest that he must choose his Ministers in
any particular manner, though the Instrument of
*’I"hough the orgin;ﬂ Resolution had fixed the 7x_m-AxiVmTlm salx;;y- aé

Rs. 500‘- p.m. the Special Committee appointed recommended increasing
the absolute maximum of any public salary to Rs. 1,000|- p.m.
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Instructions to the Governor may,—and does*—lay
down certain lines according to which the Governor
must select his Ministers. But the Instrument of In-
structions, though issued under the authority of the
Act,f is not a document which can be taken to a
Court of Law for interpretation; nor can any consti-
tutional issue be settled by reference to it in a proper
tribunal. It is a Prerogative act of the King, and the
King’s representative is responsible to the British
Sovereign alone for any violation of the terms of that
Instrument.

Instructions to Governor for forming Ministries

The Instrument may require the Governor to
select His Ministers from among that party in the
Local Legislature, which commands a majority of the
votes in that body for the time being, so, however, that
important Minorities in the Legislature should be re-
presented in the Ministry. If the Party composition
of the Legislature is such, that in the Majority Party
there is no member of a Minority community, the Go-
vernor would be entitled by law to force upon his
Cabinet a colleague from a Minority community who
may not share their political faith and ideals. This is
not calculated to add to the homogeneity, solidarity, or
a sense of collective responsibility among the Minis-
ters.

*See also Appendix to this Chapter for ‘‘Instructions to Governors,’’
Article vii.

$¢53.—(1) The Secretary of State shall lav before Parliament the
draft of anv lnstructions (including any Instructions amending or revoking
Instructions previously issued) which it is proposed to recommend to
His Majesty to issue to the Governor of a Province, and no further
proceedings shall be taken in relation thereto except in pursuance of
an address presented to His Majesty by both Houses of Parliament pray-
ing that the Instructions may be issued. .

(2) The validity of anvthing done by the Governor of a Province
shall not be called in question on the ground that it was done otherwise
than in accordance with any Instrument of Instructions issued to him.'’
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It may, indeed, be that the provincial politicians
would themselves see to it that, in their party ranks,
are some members of Minority communities, whom the
Act suggests, by a Special Responsibilily of the Go-
vernor, to be included in the Cabinet; and the Instru-
ment of Instructions directs the Governor to do so. But
such choice of Ministers—on grounds of Communal
complexion, rather than on the strength of the politi-
cal capacity,—is apt to undermine completely the spirit
ot true constitutionalism in the Provincial administra-
tion.

Collective Responsibility

The wording of sub-section (4) of Section 51, again,
does not at all show that the Ministers will act collec-
tively in offering advice to the Governor, on such
matters in which by law they are entitled to offer
advice to the Governor, and the latter is bound to
follow that advice. The rules of business of the Go-
vernment,* made by the Governor in his discretion,
may provide for individual consultation between the
Ministers and the Governor. Again certain minor
matters of Government may be left to be disposed of
by the Minister concerned, either on his own authority,
or with the concurrence of the Governor, as seems to
be the case under the Constitution of 1919. In such
cases, the tradition and policy of individual advice to
the Governor will be continued; and to that extent the
ddvelopment of a spirit of collective responsibility
and Ministerial solidarity will be impeded.

*Cp. ante v. 79, section 59.
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/Thé fact, moreover, that the Governor is entitled to
préside at Cabinet meetings,* coupled with the further
fact that he is, by law, entitled to demand and obtain
all the information relating to every subject in any
department of his Government from the Ministers or
from the Secrelaries, will suffice to make the Governor
the real head of the Government, rather than his Prime
Minister, if any.

Probabilities of the political complexion of the first
Ministries in the leading Provinces

What will be the political complexion of the first
Ministries in the Governors’ Provinces under the new
Constitution? This is necessarily a matter of specula-
tion at the moment of writing. But an analysis of the
composition of the Legislature in the important Pro-
vinces, coupled with the past experience of the com-
position of the Legislatures under the Montford Con-
stitution, might supply some data for making a fore-
cast.

The following Table represents the composition of
the Legislatures under the Act of 1935 in the
Governor’s Provinces, including the Legislative Assem-
bly as well as the Legislative Council wherever the
Legislature is bicameral.

*('p. Section 50 (2). But this is a matter of his sole discretion,
and not an imperative, categoric, obligation imposed upon him by the
Constitution. See also Section 59.
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Assuming, that the Congress strength will lie
mainly in the General Constituencies, the following
probability has the weight of past experience in its
favour in the several Provinces.

In Madras, the General seats in the Lower House
aggregate 152 out of a total of 215, including 6 seats for
women. Out of these, about 140 may be expected as
Congress seats, looking to the record of that Province in
the last Assembly elections. The chances further are
that the 6 Labour seats, and at least 4 Commerce and
Industry &ec., seats will be captured by the Congress, or
those having full Congress sympathy and voting on the
Congress side. This would make a total Congress
strength of 150, including Scheduled Castes. Even if we
regard all Communal seats—Mussulman, Indian-
Christian, Anglo-Indian, and European to be captured
by non-Congress or anti-Congress elements, as also the
seats (6) reserved for landholders, there is bound to be
an absolute Congress majority in the Madras Assembly,
varying from 85 to 65 at the lowest,—i.e., allowing for a
further reduction of the Congress strength in the
Scheduled Castes seats of 10. The composition of the
Legislative Council will not materially affect this
balance of Parties in the Madras Legislature, and so we
may assume that the Legislature would be overwhelm-
ingly Congress-minded, if not actually owing Congress
allegiance.*
~ *The above estimate was made ‘while the General Elections to the
Provincial Legislatures had not yet taken place. The actual result, as

given in the Congress Analysis of Elections Results, or in the public Press,
is given in the case of each Province in the foot-notes attached.

ANALYSIS OF MEMBERS BY PARTIES

Madras Legislative Assembly Council
Congress .. .. 159 (215) 26 (46)
Justice .. .. 17
Independe:nts .. 15

(Co;t%nued on page 129)
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In Bombay, out of a Total of 175 seats, 119 are
general seats, including 5 women. Out of these, assum-
ing that the Scheduled Caste representatives would be
Congress-minded only to the extent of one-fourth of
the seats reserved for them; and that some Parsis of
non-Congress sympathies might find their way into the
Assembly through this open door, the total Congress
strength from the General electorate may be put at
about 100. Counting the 7 Labour seats, and 3 out of
the 7 Commerce and Industry seats as likely Congress
captures, it is not unlikely that the Congress may com-
mand in Bombay a total of 110, or a majority of 35 to
45, assuming that all Communal and special seats would
go to non-Congress or anti-Congress elements. The
Legislative Council of from 29 to 30 will, in this
Province also, not materially affect the strength ot
Parties in the aggregate Legislature.*

(Continued from page 128)

Assembly Council
Peovle's Party .. .. 1
Muslim League .. - 11
Muslim Progressives 1 7
Kuropean Commerce 3 1
Eunropean General 3

Indian Christians .. o . 3

Madras Planters .. 1

Anglo-Indians . 2

S. T. Chamber of Commerce 1

Nattukottai Nagaratharo Assn. 1

Others 9
Total 215 46

The actual Congress majority in the Madras Assembly is 93.

*The actual result in Bombay was: X X .
Legislative Assembly Council

Congress .. .. 87 13
Muslim League .. .o 19 2
Muslim Independent .. ..o 11
Other Independent .. .. 18
Independent Labour Party .. .. 13 8
Non-Brahmin .. .. 8
KEuropeans .. .. 6 ‘1
Demceratic Swaraj Party . .. 6 2

(Continued on page 130)
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In Bengal, the General seats are only 80 in a House
of 250, including 2 women. The Congress may capture
all these 80 seats, and add to them 6 out of the 8 Labour
seats, 2 out of the 5 Landholders’, and 5 »ut of the 19
Commerce &c., seats. Perhaps 1 of the 2 University
Seats may also go to the Congress. Even so the maxi-
mum Congress strength (about 95) will not exceed 100,
and may be considerably less. This assumes, of course,
that all Muslim and other communally elected Legis-
lators would be non-Congress, or anti-Congress,—not
an absolutely valid assumption. But unless the
Congress secures at least 40 out of the total Communal
seats in that Province, and loses not a single one of the
General and other seats shown above as Congress
probabilities, there can be no Congress majority in the
Bengal Legislature. The Legislative Council also is a
fairly large body of from 63 to 65 members, in which
the Governor’s nominees may aggregate as many as 8.
There is no reasonable prospect of the Congress
securing even a bare majority in the Bengal Assembly
or the Legislature collectively,—though a Coalition
Government with the Mussulman members sympathetic
to the Congress is not beyond the bounds of possibility.*

(Continued from page 129)

Assembly Council
Indian Christians 3
Peasants o
Anglo-Indians 2
Total 175 26

The Congress position in Bombay is much weaker than cstlmuted
above: but it is still in a majority of about 9 in the Assembly counting
those who would usually vote with the Cougress.

*The actual position in Bengal was:

Legnslatwe Assembly Council
Congress . .. b4 0
Muslim Independents .. .. 42
Muslim League .. .. 40 17
Praja Party .. .. 40

(Continued on page 131)
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In the United Provinces, out of a total of 228 seats
in the Assembly, 144 are General, including 4 women.
These may be regarded as Congress seats, at least to the
extent of 120,—allowing for half the Scheduled Castes
seats (10) and other 10-14 seats to be captured by non-
Congress or anti-Congress elements. Against this, we
may reasonably assume the 3 Labour seats, 1 University
seat, 1 Commerce, and 10 at least out of the 64 Muslim
seats to be likely to fall to the Congress share.
Altogether, then, a clear majority of about 40 in a
House of 228 is not unlikely at all in the United
Provinces; and it may in actual fact be much larger.
The Legislative Council of at most 60 may reduce the
Congress strength in the aggregate Legislature; but it
will not wholly destroy the majority even in a combined
sitting.*

In the Punjab, the case is different. In a House
of 175, there are only 43 general seats, including 1
woman. Assuming that the Sikhs (32) will be largely

(Continued from page 130)

Assembly Council
Independent Hindus .37 1
Europeans .. .. 25 3
Anglo-Indians .. .. 4
Nationalist (Ilindu) 3
Hindu Sabha 3
Indian Christian .. .. 2
To be elected by the Assembly 27
Total 250 58
*United Provinces
Assembly Council
Congress . ..o 134 8
Muslims .. .. 66
Landholders .. .. 6
Indian Christians o .. 2 4 N. ¢
Anglo-Indians . .. 1
Buropeans .. .. 4 1
Independents .. .. 15 39
Total 228 52

N. A.—Nationalist Agriculturists
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of Congress sympathy, even if not actually owing
allegiance to the Congress, the total Congress strength
cannot much exceed 75, allowing for the capture of the
Labour seats, and the losses in the General or Sikh
seats. Of the 86 Muslim seats (including 2 women), it
is unlikely that the Congress captures more than 10, if
even so many. Even then the Congress-minded mem-
bers will not command a majority in the Punjab
Assembly. There is no Second Chamber in that Pro-
vince luckily; and so no allowance need be made on
that account.*

Bihar, shows a better prospect for the Congress.
Of the 152 seats in the Assembly, the General seats are
89, including 3 women. These may almost all be
Congress captures. Let us however, assume only 80 to
be Congress captures, to which 3 Labour seats and 1
University, 1 Commerce, and even 1 Landholders’ may
safely be added. Out of the 39 Mussulman seats, as
many as 80 may in that Province fall to the Congress
share. There may thus be a comfortable majority of 50
or thereabout, in the Bihar Assembly for the Congress;
while the Legislative Council of 30 at most will not in
any way disturb that majorltv T

*Th(. utual Dosxtmu in lhe Punmb Asumblv is1—

(‘ongress . .. 30
Unionist . .. . 99
Independents .. .. .. 16
Khalsa Natiwonalists o .. .. 13
Hindu Election Board .. .. .. 12
Ahrar o .. o 2
Ttihad-e-milat .. .. .. 2
Muslim League . R .. 1

Total 175

Tlere also the Congress position is much weaker than the above
estimate.

$The actual position in the Bihar Asqemblv and Clouncil was:—

Assembly Councll
(Congress .. .. 9§ 8
Independent Muslims .. .. 13 8

(Continued on page 133)
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The same condition is likely to be repeated in the
Central Provinces. The total strength of the Assembly
is 112, and 87, including 3 women, are General seats.
Even if only 80 of these are captured by the Congress,—
a highly probable eventuality,—there would be a
majority of about 50, if we take it that the 3 Labour
seats will fall to the Congress-minded candidates. There
is no Second Chamber in that Province.*

Congress and Ministers

Of the remaining Provinces, Assam and Orissa
may possibly command a Congress majority; while the
N. W. F. Province and Sind may be outside the
Congress pale.t

(Continued f rom pnée 132-)7

Assembly Council
United Muslims .. .. 6
Europeans 2 1
Constitutionals 2  (Indep.) 9
Anglo-Indians 1
Indian Christians .. .. 1
Loyalists .. . 1
Ahrars 3
No Party 23

Total 152 26

*The actual position in the Central Provinces Legislative Assembly
igi—

Congress .. 70
Muhammadans ..o 14
Non-Brahmins .. 3
Amhedkarites .. 4
Nationalists .. 2
Others o 19

Total 112

1In Assam the actual position is:—
Assembly

Congress .. 35
Independents .. 25
Muslim League 9
Other Muslimsg 10
Europeans .. 9
Labour 4
United Peoples’ Party 3
Indian Planters 2

(Continued on page 134)
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In 6 out of the 11 Governor’s Provinces, the
Congress has majority; while even in the remaining

4, the forces of Nationalism are not negligible.

Will

the Congress Party assume the responsibility of office?
Or will they prefer to act in Opposition, whatever their

strength in the Legislature?*

If the latter alternative

is adopted, there is a risk that the Congress-minded,
though not professed Congress nominees, in the Legis-
lature may gradually fall off. The allegiance, again,

*This portion
developments and
Structure. Also cp.

constitutional

(Continued from page 153)

Praja Party . 1
Indian  Christians
Backward Areas .. 9
Total 108
The actual position in Nind is:—
United Party L2
Congress .7
Azad Party 3
Muslim Party 3
Hindu Sablia 4
Independents 17
Europeans 3
Total 69
N. W. F. Province Assembly:
Congress .. 19
Nationali«is .. 7
Mushm Independents o023
Indep. Hindus 1
Total 50
Orissa i —
(‘ongress 36
Umited People's Party 5
National Party 4
Independents 11
Nominated 4
Total 60

is kept as it was in
impasse are

discussed
ante, p. 111

note,

the 1st Edition.

in the

Subsequent

Fedoral
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of quite a respectable proportion of Congress followers
proper may be severely shaken, if the formal and final
decision of the Congress is to refuse to accept Minis-
terial office in the Provincial Government. Many
Congress men of to-day, when elected, will, in many
provinces, endeavour their utmost to persuade the Con-
gress to assume Ministerial responsibility, on the
grounds, mainly, of keeping out undesirable elements,
commanding key positions, and obstructing from
within, and so rendering the Constitution as a whole
unworkable and absurd. It must be admitted that the
Congress ranks have shown, since the decision of the
National Convention cf March last at Delhi in favour
of a conditional acceptance of Ministerial responsibility,
in the Provinces where the Congress has a majority,
admirable solidarity. The two first considerations are,
essentially, of a negative value, though not necessarily
negligible on that account.

Congress Ministers

But this process of reductio ad absurdum has its
own dangers, in so far as the temptation of monetary
gain, as well as the consciousness of power, however
nominal or illusory, is bound to make such obstruction
from within progressively weakening. The powers
reserved to the Governor in his sole discretion, enumer-
ated above; and thosc to be exercised by the Governor
in his individual judgment,—i.e., after a nominal con-
sultation with his Ministers, but without any obligation
to adopt the advice given by the Ministers or any cf
them,—are, in themselves, sufficient to preclude any
chance of effective opposition to the Governor; and
much less for any good to the Province falling to the
share of the Ministers. The intangible, but by no
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means insignificant, consideration of the spirit of the
place must also not be overlooked. Once you enter the
Office-room, and take charge of the powers (?) and
responsibilities attached thereto, the mind of every
ordinary person would unconsciously try to work the
position constructively rather than destructively,
legally rather than illegally. Ministers would, there-
fore, unconsciously become hypnotised by their office,
even when they are not flattered into forgetfulness of
their pledges by their official subordinates. And if, as
is likely, Governors develop an astute political sense,
and yield on all small matters to their Ministers, they
can easily harness to their Imperialist engine all the
influence of their Ministers, no matter what their
election professions, or ultimate objectives.

The Ministry collectively is appointed and sum-
moned by the Governor in his discretion, and liable
to be dismissed, singly or collectively, by the same
authority. This, however, may be so used by an
astute Governor as to neutralise the opposition, or
obstruction from within of Congress Ministers. Many
of the Congress members of the Legislature, again, may
find the temptation of the salary attached to the
Ministers’ posts to be so considerable as to make their
opposition to the Governor, even within the permissible
field, but perfunctory, and only in appearance.

Influence of the Permanent Services

Even if all the members of the Ministry are equally
strong-minded and well-informed; even if the Congress
follows a definite, determined, constructive policy in
the actual governance of the Prevince, the presence of
an unshakably entrenched Civil Service, with
definitely anti-Congress sympathies in the main, and
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inspired by traditions of a non-responsible, non-
removeable Bureaucracy, will militate seriously against
any practical success being attained by the Congress
Party as Ministers, even if other factors do not operate
against them.

There is, moreover, the reserve power vested in the
Governor to override the Legislature in matters of
legislation; to pass Ordinances and Acts apart from or
without consultation with the Legislature,* which
would rather tend to end or suspend the Constitution,
the moment it becomes unacceptable to the vested
interests,—both Indian and non-Indian,—than to make
concessions and yield in essential particulars of general
policy.

Financial Handicap of Congress Ministers

Finally, there is the consideration of finance. As
will be shown more fully hereafter, there is very little
authority open to the Ministers to initiate reforms in
the administration which may add to the expenditure,
or which may involve drastic retrenchment.}

It seems, therefore, on a consideration of all the
relevant factors, that the Congress Party in the several
Provinces, accepting Ministerial responsibility, even
when it commands an absolute and substantial majority
in the Legislature, will, under the Constitution as it
stands, invite more embarrassment, disappointment,
and failure for itself, its ideals and programmes, than
accomplish any real good in the government of the
Province, or the welfare of its people. It may, indeed,
find a good and relatively safe platform to preach its

*Cp. Sections 88, 89, 90 and 93 of the Act. ante pp. 83-86.
$Cp. below Chapter VIL
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gospel of National Emancipation, and prepare the
people for the next stage of the struggle. By occupying
this platform, it may keep out undesirable elements
from strategic positions, which may be of immense
importance on the day of crisis. But when all this is
said in favour of accepting Ministerial Responsibility
under the new constitution, one must also remember:
(1) the incongruity of a Party, officially pledged to
render the new Constitution abortive, becoming the
chief midwife and nurse at the birth of the monster;
(2) the handicap created by the discretionary and other
extraordinary powers of the Governor; (3) the statu-
tory privileges of the Services; and (4) the ignorance
and inexperience, in many cases, of parliamentary
democracy and administrative technique in the Con-
gress Ministers themselves,—which would, individually
and collectively, render such Ministers no great success
from any point of view.

Handicaps of Popular Ministers under
the New Constitution*

Ministers, under the new Constitution, may plume
themselves on the theoretical position of being popular
mandatories in their Province. But however com-
pletely they may possess the confidence of their com-
patriots, they would not be able to make the popular
view prevail, in any case in which it goes counter to
the setiled principles of government adopted by the
British rulers of the country. Apart from the restric-
tions, however, which, as we have seen, the innumer-
able discretionary powers given to the Governor may
cause; apart also from the mortifying feature of the

*This section applies, it need hardly be stated, to the average politician
now most prominent in the leading Parties.
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Constitution, which empowers the Governor, in several
cases, to seek his Ministers’ advice, without any
obligation to be bound by that advice; the Ministers
have their own particular handicaps, which would, in
practice, materially diminish the effective power and
influence they can wield in the governance of the
country. (a) Their own ignorance of the routine of
government,—as also the lack of experience in hand-
ling subordinates,—is a handicap that may be expected
to disappear in course of time. This ignorance or in-
experience is not their fault, but rather their misfor-
tune. For, until now, Indians have never had any
opportunity to rule their country in the last 80 years;
and it is only real power which teaches the proper
exercise of that power; real responsibility which teaches
a sense of true responsibility. Even in the days of
Dyarchy, either true strongwilled Nationalists, possess-
ing the full confidence of the people, did not go to the
Legislatures, and so could not take office; or, if any
of these did go, they felt themselves traitors, and so
were never more than half-hearted in the Ministerial
posts. Hence lack of familiarity with the mechanism
of politics in many of the leading figures in the political
world of India; and their consequent inability to grasp
the real issues of modern world politics, must be
regarded as responsible for that ignorance and
inexperience which will make the greatest handicap
of these persons, if and when they become Ministers.

This would, of course, be the case in regard to such
Ministers as are composed of Congressmen who had,
since 1919, boycotted the traditional constitutional
methods of political work; and so deprived the leaders
of that Party from that insight and experience of
administrative needs in a large modern province, with-
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out which the most powerful Ministry, in the popular
sense, would be unable to accomplish any real good. In
those Provinces, however, in which the Congress Party
does not command a majority in the Legislature,
Ministries may be formed by coalitions with Minority
Parties, which, however, will have handicaps of their
own.* In no Province is the Congress Party likely to
be an insignificant Minority. Its vote will, therefore,
be a force to be reckoned with. Its discipline and the
resolve to make the new Constitution unworkable, will
always make it the focus of all the malcontents in the
Parties forming Coalition Ministries. Those Ministries
will, therefore, never be stable,—if the Congress Party
remains true to its resolve to wreck this Constitution by
undermining it from within the Legislature. Unable
to feel a sense of stability, and always anxious to
placate the several discordant elements which make up
the Coalition, such Ministries will, necessarily, be
unable to have a definite programme to which they
could consistently devote themselves; and so, in their
charge, there can be no hope of any real benefit being
done to the Province by such Ministries.

Inferiority Complex

(b) Apart from the strategical difficulties of non-
Congress Ministries, there is a further consideration,—
somewhat intangible, it is true, but nonetheless real.
Psychologically, politicians in India, who have hitherto
seen the salvation of the country in co-operation with
British Imperialism, and who, in their inmost hearts,
have dreaded or disbelieved in the fitness of the Indian
people to rule themselves, are unconsciously so defer-

*This has happened in the Punjab, Bengal, Assam, Sindh, and the
N.W.F. Province.
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ential towards their British masters or monitors; so
lacking in self-confidence; so distrustful of the demo-
cratic possibilities of this country, that they would go a
long way to make their policies,—such as they are,—
harmonise with the fundamental interests of the domi-
nant partner in the Empire. Further, they would
mostly be people, or parties, representing vested
interests, who are necessarily in a minority in a country
so hopelessly poor as India, and where all avenues
of profitable work are monopolised, for all practical
purposes, by the foreigner within the gates. The
preservation of their vested interests cannot be
achieved, except with the support of the foreign power.
Hence, they must needs be committed, unconsciously,
perhaps, to a policy of subordinate co-operation with
the British element in India,—whether in the Services,
in Industry, or in Commerce. The price of British
co-operation is, naturally, opposition to the legitimate
ambitions of the Indian proletariat and the Indian
peasantry,—if the phrase can be used for the non-land-
owning agriculturists of this country. Ministries made
of such elements can, therefore, hardly expect that
complete popular sympathy and support, which the
Nationalist elements proper are most likely to com-
mand, even when their policy appears to be negative,—
obstructionist, or destructive. For in that destruction
lies the promise of a new reconstruction, which may
afford a greater social justice, larger life, and better
opportunities, than the present social system, supported
in effect by British bayonets, can provide.

Ministries and Parliamentary Majorities

The influence of Party sentiment would, of course,
be progressively increasing, if not in the actual gover-
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nance of the country, at least upon the fortunes of the
Ministers. The Governor, it is true, is empowered, in
his discretion, to summon the Provincial Legislature,
and even to dissolve it,—mnot to mention the ultimate
weapon of the wholesale suspension of the Constitu-
tion.* But,—apart from a total abrogation or suspen-
sion of the Constitution, which, when it takes place,
will more effectively accomplish the aims of the so-
called obstructionist elements in Indian politics than
anything they can themselves do,—every dissolution,
whether ordered by the Governor or advised by his
non-Nationalist Ministers, will result in a new addi-
tional wave of Nationalism, which would leave no
pretence for constitutional existence to such unrepre-
sentative Ministries. The one clearly defined political
issue in India is: whether there shall be the continued
domination and exploitation of this country by British
capitalism; or whether the Indian peoples’ right to self-
expression in the political fields shall be permitted full
scope. Other issues there may and will be. But until
the complete transfer of real power in the governance
of the country is achieved, and Indian Nationalist
consciousness satisfied, these other issues, even of social
reform or economic reconstruction, will recede into a
shadowy background and fail to- capture popular
imagination.

Party majorities in the Provincial Legislatures
backing the Ministers for the time being in office will,
therefore, be fluctuating in all those Provinces where
the Congress Party does not command an absolute
majority, but yet is sufficiently disciplined and cohesive
to offer the most efficient opposition. For some time,
the presence of a forelgn element coupled with the

T *Cp ‘Section 93. Post p _226-7.
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Communal distrust, may render party lines unnatural
and unreal. But the first taste of real power, however
limited that power in practice may be, will emphasise
those abiding issues dividing the political minded
citizens which will soon shape themselves into new
Parties. India may not follow entirely the Anglo-
Saxon analogy of having in the State only two Parties,
—the third Party, if and when it emerges, gradually
merging into or absorbing one of the two historic
Parties in the State. But even if the French model of
varying groups combining from time to time, in the
life-time of one and the same Legislature, is adopted,
the lines of demarcation between the groups will have
to be essentially different from those which now distin-
guish the Independents and Liberals, the Nationalist
Congressmen and the Congressmen pucca,—not to
mention Congress Socialists. It is possible there may
be Agrarian and Industrial groups. In so far, however,
as the common respect for property, and the right to
appropriate for private gain the surplus value created
by human effort is concerned, there will be little to
demarcate between the Agrarians,—representing the
Landlords,—and the Industrialist representing the big
Capitalist elements. The Communal Line, and even
the Brahmin vs. Non-Brahmin distinction, will, what-
ever its strength to-day in particular Provinces, weaken
in course of time, when the real cleavage between those

who have and those who have not is thrown into bold
relief.

Political Consciousness of the Masses

To develop, however, keen and clear political con-
sciousness in the mass of the Indian people, it is not
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enough to stress the inevitable antagonism between a
foreign Imperialist and exploitive element, keeping a
stranglehold on the political machine and economic
resources; nor is it necessary to emphasise the purely
Communal line, even when it seems to coincide, at
places, with economic divisions. The Hindu may,
generally speaking, be a shop-keeper and money-lender;
and the Muslim may, as roughly speaking, be an artisan
or an agriculturist. But there are as many debtors
among Hindus, even proportionately speaking, as
among Muslims; and modern Industry is no
absolutc monopoly of either. The Hindu is, relatively
speaking, perhaps richer in the aggregate, being more
adaptable and more numerous. But the very fact of
the larger numbers, as also of the greater adaptability
to new ideas and new ways of living and working, make
poverty none-the-less conspicuous or severe in the
Hindu community. The real strength of Political Party
sentiment will be developed only when the conscious-
ness of India’s grinding poverty deepens, and gets to
be unmistakable even by the commonest intelligence.
Side by side realisation must also come to the masses
of the infinite possibility for betterment,—even imme-
diate betterment,—by the use of political power, and
the operation of a carefully planned National Economy,
eliminating the private appropriation of Surplus Value,
organising work scientifically, and distributing its
product equitably, if not equally.

Ministries and the People at Large

Under these circumstances, the first Ministries in
the Provinces, under the new regime, are likely to be
of the same economic class, whether they wear the
Congress label, or sport some other colours. Their
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ability, even if they were minded to undertake econo-
mic reconstruction of a radical kind, is extremely
circumscribed under the new Comstitution, by the
powers of the Governor, financial considerations, and
the public services safeguards.

But, apart from this question of the reality of
power available under the new Constitution to the
chosen representatives of the people of India; apart
from the ability of the Cabinet personnel in the several
provinces; apart, finally, from the inherent fissures in
some of the leading Provinces, like Bombay or Madras,
which combine in one unit two or more distinct nationa-
lities, between which there is smouldering a horrid
flame of jealousy,—apart from all these handicaps, the
new Ministries must labour under the most invisible
but none-the-less potent drawback of an untutored
mass, still unaware of its human rights, still unmindful
of the economic possibilities of the country, and the
social environment needed for their full exploitation.

The governing class, or Bourgeois Ministries,—even
of Congress complexion,—would receive only that
measure of popular support which is derived from the
idols of the marketplace. They would dominate,—at
least for the purpose of maintaining their position and
power,—the educational and other machinery for publi-
city, so as to perpetuate respect for the existing order,
and all that it stands for in regard to social justice. The
Press, for example, which has been gagged in a number
of ways by the existing regime of British imperialist
exploitation,—and against which all Indian parties have
protested, in one shape or another, at one time or
another,—will hold its position in the future, only on
condition that it continues to be subservient to the new
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governing class, and promotes its interests, on pain of
being visited with perhaps worse gags than have been
used under the alien British regime. The British,
violating such Civil Liberties, could at least be branded
as unsympathetic outsiders. But when their example
is followed by the Indian Ministers under the, new
Constitution, the chances of a true and full popular
education through the Press into a correct perception
of the rights and possibilities, open to the people in a
truly democratic regime, would be progressively
jeopardised.

Mission and Purpose of Political Parties

Political Parties in India have hitherto conceived
their mission and purpose in a very restricted sphere.
Their contact with the people is elementary; and their
influence with the masses somewhat legendary. The
mass in any country,—and particularly one situated as
India—is necessarily below the level needed for social
progress. But its weight and momentum cannot be
overlooked in a democratic community by its leaders.
Political leadership in India, especially that brand
which is to provide effective ministerial timber for the
future, needs improvement in two respects. Its own
vision, its stock of knowledge, must be widened, not
only as regards the world of ideas, but also in the more
mundane concerns of daily administration of a great
nation. Secondly, its perception of the dynamic energy,
necessary to be supplied by the Leader, also requires to
be deepened. The true leader is not merely a facile
writer, a fluent speaker, an attractive figurehead. He
may be all these, but must be more. He must be the
prophet and the guide,—the master who informs, the
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general who leads, the commander who executes the
plans prepared by himself and his General Staff.

Contact with the masses must® be direct and per-
sonal, no doubt. But that does not mean the complete
identification with the average rut, if the country is at
all to be uplifted. To be unknown and inaccessible
would spell for political leaders lack of sympathy and
failure to understand the people. But to seek to identify
one-self entirely with the mass,—in thought and speech,
in food and dress, in manners and ideals,—is parti-
cularly dangerous in a country like India, where such
self-abnegation may easily wear the garb of personal
sanctity and spiritual superiority that may only serve,
—not to inspire or uplift, but to depress and repress the
mass by a self-created complex of inferiority, a suicidal
dose of facile resignation to Destiny. If the Leaders
confine themselves ordinarily to contacts with the more
intelligent and progressive elements,—commonly found
in large aggregates of population in towns or industrial
and commercial centres,—depending for actual contact
with the masses on occasional tours, or the modern
means of communicating the spoken word to the far-
thest corners of the land,—the task of leadership would
be achieved much more effectively for the advancement
of the country.

The main contacts of the leaders would necessarily
be with the immediate colleagues, associates or fol-
lowers. In Parliamentary institutions,—and the Indian
National Congress is itself becoming more and more
an enlarged edition of the National Council,—this would
mean back-benchers, who may themselves be leaders
in their own locality. So long as the exigencies of the
Indian political struggle necessitated the Leaders and
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ers being in common political exile, the distinc-
. was immaterial. But when Indian politicians sense
.inemselves to be nearer the goal of a Bourgeois capture
of political power, and the possibilities of exploiting
that power for personal aggrandisement become more
manifest to the followers as well as to the leaders, the
conduct of relations with the backbenchers would in-
creasingly become a fine art. Followers would expect
rewards for political service, suffering or sacrifice; and
Leaders would have to find means of such rewards to
a number of followers out of all keeping with the
opportunities open to the leaders for offering such
rewards.

Indirect Sources of Ministerial Influence

In this connection it should be noted, that the task
of the British Government in India was easier com-
pared to the task of the Indian leaders, when the latter
acquire even the shadow of power open to them under
the new Constitution. While the British Government,
gathering to itself the richer, more powerful,
more sophisticated elements, could satisfy them
by mere nominal rewards—like titles, badges,
distinctions of no intrinsic value to the giver or to the
receiver,—the bulk of the followers of the Indian
Leaders in the new regime would have no other value
except material. Hence, the only rewards they would
insist upon would be chances of further exploitation of
their own countrymen. Whether it is Fiscal Protection
to large scale Industry, or modern business like Insur-
ance or Banking; or petty contracts for printing, con-
veyance, or advertising, the reward for political service
will necessarily take a shape resulting in some sort of
exploitation of the country more than it need have
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been. The British, of course, did not fail to exploit,
through political power. But, inasmuch as the British
have acquired a greater mastery of modern Industry,
a longer experience of large scale commerce, they could
conceal their exploitation by bringing in the process
a degree of efficiency which showed increasing surplus,
or at least made a show of increasing wealth, better
wages to those Indians immediately engaged in the
British enterprise. This compensated, in a manner
of speaking, for such exploitation as they achieved.
The efficient manager of industry in the competitive
capitalist world always manages to pay better wages
than the relatively inefficient, unprogressive, unambi-
tious. If the British exploiter of Indian economic
resources managed, being more efficient, to add to the
wealth of the country, even while enriching himself in
a much greater measure, those who accept the founda-
tions of Capitalist civilisation cannot complain,—except
that the fruits of British exploitation were drained
away from this country for ever.

The Indian politician, rewarding his political fol-
lowers in his day of power and ascendancy, will have
no chance to adopt the “Spoils system.” The authors
of the new Act have taken good care that he should
have no such temptation to lower the standard of
administrative efficiency beyond the line compatible
with the interests of the British “steel-frame”. There
are, also, no such avenues open to the Indian politician,
as are available to his British confrére in power, viz.,
enriching his followers at the expense of subject
peoples,—Colonial Governorships, Judgeships, or over-
seas ‘Military Commands. All the opportunity that the
Indian politician in power will have to reward his fol-
lowers, and to maintain their continued support in the
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Legislature as well as in the country, is to be found
in such patronage for employment, which, under the
law and the Rules made for the purpose, is in the power
of the Ministers, singly or in Council; and in those
trends of policy which might provide the bigger figures
in the economic world with larger and more numerous
opportunities for exploiting the country.

In this process, there may result deterioration,
waste, inefficiency. There is even a risk of incipient
Fascist tendencies gathering force. But we cannot, for
that reason, deny the necessity of political power to
correct our own backwardness as a people. Self-Gov-
ernment we must have, even if, for a time, it might
spell some of the drawbacks outlined above. At the
most we may have to resign ourselves to a stage of
transition, which must be accepted as inevitable, like
Purgatory in the Christian cosmology. But even this
sense of resignation before an inevitable decree of fate
is not absolutely needed. We can, and easily may,
provide alternative means to counteract this possibility
by removing the very basis of such temptation, and con-
sequent deterioration. If the motive of private profit
is eliminated, the process of exploitation will carry no
exclusive personal benefit. The Surplus Value created
in every instance of material production should be
reserved for the community as a whole, instead of
being allowed to be distributed under the stress of
individual competition in such manner as the com-
peting individuals may devise for their own benefit.
The salvation of India,—the hope of any social advance
and economic betterment of the masses through
Swaraj,—political control of the government machinery
in the country,—lies only in a radical reorientation in
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our conception of human motives, in our ideas of social
good and common needs. Party Discipline, which
would otherwise often be mistaken for tyranny of the
bosses, as in America; Party strategy, which would
likewise be liable to be confounded with Tammany
Hall methods; Party loyalties, which might be another
name for sycophancy or opportunism,—to which
Politics has always been particularly prone,—will all
stand a chance of purity and an ennobling aspect, if we
could discard altogether the root evil of private profit
through political power, or politicians’ favouritism.
The modern engine of public education and informa-
tion, of shaping popular opinion even while informing
it,—the Press and all its accessories of the Radio and
the Screen,—will be redeemed from the besetting sin
of capitalist countries,—its venality, corruption, degra-
dation. It could be the preserver and upholder of Civil
Liberties, since it would itself best benefit from the
fullest prevalence of Civil Liberties. But while its
owners and managers are susceptible to personal con-
siderations of exclusive advantage, the power the Press
naturally wields, in communities where Parliamentary
institutions are supposed to prevail, is apt to degenerate
into political blackmail for party purposes at best, or
become frankly a weapon of class, if not group or
individual, exploitation.

The People and the new Constitution

Parliamentary Democracy, of the type we are sup-
posed to commence from 1937, associates people in the
choice of their rulers only indirectly. Ministers are
representatives of the people in a very indirect sense.
Though their ultimate responsibility is to the people,
they are primarily, immediately, or in the theory of the
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law, respensible only to the Legislature, elected by the
people under certain conditions, and at more or less
considerable intervals of time. In India, these elections
themselves make it doubtful if they would reflect
correctly the real popular opinion on a given question,
or at a given General Election. Even if the Elections
faithfully reflect popular sentiment on a given issue, the
special responsibilities imposed by law upon the Gover-
nor would make it impossible always, and in every
Province, to select a Ministry itself representing faith-
fully the dominant sentiment in the Legislature. Under
these conditions, the ideal of popular sovereignty,—of
an appeal to popular choice, is no more than a name.
If Ministers,—or leaders of political opinion in the coun-
try,—really wish to represent the popular sentiment in
the governance of the country, they would have to bear
a double responsibility; the obvious, immediate, con-
stitutional responsibility to the Legislature and to the
Governor; and the real, ultimate, political responsibility
to the people they represent and profess to lead.

Future Role of National Congress

The latter is vague, indefinite, unwritten. It
depends for its very existence on the good faith of the
individuals, their loyalty to their constituents, and their
genuine love of and for the country. The good faith of
politicians, beset with so many temptations, must needs
be weak or faltering, in a country where the people
collectively have yet to develop consciousness of their
political power, where they have yet to evolve conven-
tions, which would keep their mandatories true to their
mandate, where they have yet to devise a machinery
for the popular trial, judgment, and punishment, of
popular politicians. The Indian National Congress, if it
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maintained in its present role of fearless criticism of
Government after the advent of full self-government
in the country, may serve as a forum populi where the
achievements of popular Ministries could be correctly
evalued, and the mandatories of the popular will could
if need be be arraigned as in a Fligh Court of Popular
Justice. But that body itself runs considerable risk
of becuming a pocket borough of a clique, or the
registry olfice of certain dominant personalities. Hence,
if the pure flame of Parliamentary Democracy and {ree
self-governing Commonwealth is to be lighted in this
land, the forms and symbols of Constitutionalism, as
provided in the Act of 1835, must be particularly
guarded against, as they constitute so many pitfalls,
traps, or snares for the unwary or the inexperienced,
for the weak of faith and lacking in knowledge.

The real extent, then, of the power, authority, or
influence of the popular Ministers in the new Constitu-
tion, cannot be even as much as their nominal, legal
powers, as described in Section 49* which permits the
executive authority of the Province to be exercised by
the Governor on the advice of his Ministers, subject
to the exceptions already noted.

It is clear that the embodiment of executive power
and authority is the Governor, and not the Ministers.
Nowhere are the Ministers mentioned as in any way
conducting or sharing in the conduct of the executive
governance of the country. Nowhere are they spoken
of as being entitled, on behalf of the Popular Legisla-
ture, to superintend, direct, or control the administra-
tion of the country. Nowhere in the Constltutlon do

*See ante D. 78,
6



154 Provincial Administration in India

they even appear as formulating or guiding the
national policy in administration. Their constitutional
function is simply and solely to “aid and advise” the
real fons and origo of the governmental ;ower, execu-
tive authority, and political influence, wviz., the
Governor. They may have to shoulder the blame if
anything goes wrong in the sphere of administration
on which they are entitled to aid and advise the Gover-
nor; but it may be doubted if they would be able to
claim any credit for any good they do to the country.
The British Cabinet of Ministers is not even known
to the Constitution: and yet it has complete authority
in the governance of the country. The Indian Council
of Ministers is very specifically mentioned in the
Constitution Act;—only to have its power, authority,
or influence most narrowly circumscribed, if not com-
pletely denied.

Generally speaking, the authority of the Ministers
covers only two classes of subjects: (a) those on which
the Provincial Legislature is entitled to legislate; and
(b) such other matters as may be assigned to them,
under Rules made for the transaction of Government
business by the Governor, and under such conditions as
may be laid down in those Rules. In neither group is
any substance of real power, authority or influence left
to them.

It is equally clear that even such powers as are, or
may have been, left to the Ministers may be transfer-
red, delegated, or otherwise made over to officers
subordinate to the Governor. Once such transfer,
delegation, or divestment has been made, the Ministers
will find it extremely difficult to restore to themselves
the powers they have thus denuded themselves of. The
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real function of the Ministers, as conceived in Section 50,
is “to aid and advice the Governor;” and that, too, in
regard only to such functions as do not fall within the
scope of his exclusive discretion, or which are not
incompatible with the exercise of his individual judg-
ment. They will be unable to withhold supplies; for,
as we shall see more clearly hereafter, that contingency
has been more than amply provided for. The Governor
has sufficient powers to procurc funds for those acts
of his which come within his discretionary authority,
or in which he claims to exercise his individual
judgment. However fully the Ministers may be
supported by the local Legislature, the Governor can
override them, and suffer no fall in consequence, so
Iong as the constitutional methods only, as provided by
the Act of 1935, are in vague.



CHAPTER V.

ADMINISTRATIVE MACHINERY IN THE PROVINCES
Public Services

Volume and Variety of Public Services

Having described the visible superstructure of the
Provincial Government under the New Reforms, let us
now consider the actual work of administration in the
Provinces.

This is entrusted to the various Public Servants,
who are divided, for the sake of convenience, into 1,
All-India Service; 2 and 3, Central Service Class I and
II; 4 and 5, Railway Service Class I and II; 6, Provincial
Service; [Cp. Section 277 (1)]. Appointments to some
of these are made by the Secretary of State; to others
by the Governor-General or the Central Authority; to
still others by the Railway authority; and by the
Governor or Provincial authority.

Many, but not all, of these services are recruited on
the advice of the several Public Services Commissions
for the Federation and the Provinces. In a very few
cases, like that of the Indian Civil Service proper, some
of the first appointments are made according to the
results of the public competitive examinations. But
the vogue of the public competitive examination is
distinctly on the wane; and, even in the Indian Civil
Service, some appointments are now made otherwise
than by an open competitive examination.

All-India Services consist of the Civil Service
proper, the Indian Police Service, the Foreign Service,

156
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the Service of Engineers, the Medical Service (Civil),
certain branches of the Educational Service, the Agri-
cultural Service, and the Veterinary Service. The
Secretary of State has ceased to recruit—since 1924—
under the recommendations of the Lee Commission to
the following four services; namely, the Roads and
Buildings Branch of the Service of Engineers, the Edu-
cational Service, the Agricultural Service, and the
Veterinary Service.

According to the Report of the Joint Select Com-
mittee of Parliament, the personnel as well as the
distribution as between Indians and Europeans, of these
Services, amounted, on the 1st January 1933, as
follows*:—

1. 2. 3. 4.

Europeans Indians Total.
Civil Service 819 478 1,297
Police 505 152 665
Forest Service 203 96 299
Service of Engineers 304 292 596
Medical Service (Civil) 200 98 298
Educational Service 96 79 175
Agricultural Service 46 30 76
Veterinary Service 20 2 22

2,193 1,227 3,428

* These figures do no! indicate the amount of emoluments obtained
by these two respective groups; but the probabilities are that the 60 p.c.
of European officers absorb more than 80 p.c. of the salaries and emolu-
ments in these offices. The following extract from the Budget speech of
Sir George Schuster will help to give some idea of the costliness of the
Public Services in India.

‘‘“Taking the Civil Departments (exclusive of Railways), the total
pay of all the officials of Government, British and Indian, high paid and
low paid, Central and Provincial, amounts to just under 57 crores. Of this
sum, the Central Government’'s share is about 16 crores, and the Provincial

(Continued on page 158)
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Provincial & Central Services

The Provincial Servants, that is to say, not
including members of the All-India Services serving in
the Provinces, work generally in each particular pro-
vince without being transferred from Province to
Province, or from Province to Centre. Generally
speaking, they comprise the middle grades of posts in
the entire Civil Administration of the country.
Appointments to these Services are made by the
Provincial Governments, who also regulate their condi-
tions of service. The growing volume of provincial
sentiment, in addition to the Communal, is reflected in
the rules or conventions, whereby recruitment to these
Services is beginning to be confined more and more
to citizens of the same Province. It may not be a very
healthy tendency from the standpoint of national soli-
darity; but in view of the immense volume of educated
unemployment noticeable in each province, some such
provision as this seems to be inevitable, however
undesirable it may be.

As for the services under the charge of the Govern-
ment of India,—the so-called Central Services,—they

(Continued from page 157)

Government’s about 41 crores. This total is distributed between Gazetted
officers on the one side, and what are called ‘establishments’ on the other.
The term establishments covers . . . . all the clerical and lower paid staff.
Roughly speaking, with a few exceptional cases, it may be said that this
part of the staff includes posts with pay ranging to a maximum of about
,Rs, 500 per month. T may say incidentally that it includes all the police,
and the irregular levies employed in Frontier defence, to which special
considerations apply. Taking these together, the total cost . . . of officers
British and Indian, Central and Provincial, all together and including
leave pay, amounts to 16 crores, of which the Central Government’'s share is
just under 4 crores, and the Provincial Governments’ over 12. Incidentally,
I may mention that out of this total, the cost of British officers amounts
only to Rs. 6 1|2 crores.”’ (Budget speech, 1930-31).

This, however, is a wider category than the Services mentioned
above, which must be absorbing between them not more than 7 crores,
taking the average pay etc. of these officers at Rs. 1,500(- per month. In
these the highest services, the proportion of Furopeans is still considerable,
and of their emoluments yet more considerable.
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comprise the Central Secretariat, the Railway Service,
the Posts and Telegraph Service, and the Imperial
Customs Service. A few of the appointments in these
Services are made by the Secretary of State for India,
but the large majority of these appointments are made
by the Government of India.*

These services would account for another 20 crores
at least by way of salaries &c. to officers. The Railways
absorb a further 20 crores on the same account. This
makes a tolal Salary Bill to superior officers of close
upon 100 crores per annum, or over 309 of the aggre-
gate public expenditure.

Problems of Public Services in India

At the time when the Government of India Bill of
1935 was before the Select Committee, and subsequently
before Parliament, perhaps no other single subject
attracted so much attention as that of the rights and
safeguards of the Public Servants of India. Rightly or
wrongly, a feeling had come to prevail in the minds of
the Public Servants and their spokesmen in England
that, under the new regime—with Ministers responsible
to the Indian people, their rights and conditions of
service as well as their salaries, pensions and emolu-
ments, will not be maintained in tact; that they would
be open to criticism in the local parliament as well as
the popular press, without any adequate means of
defending themselves. Their families and dependants,
moreover, they felt, would be deprived of the comforts
of their own economy, or the aid of such organization

‘In these Ser\nces, no mentxon is made oi the Defence Servlce. mclud
ing Civil Officers and the clerical staff engaged in work relating to the
Defenco Services, either directly in the Departments of Defence or inci-
dentally. cp. for these and other services under the Federal Government
ch, VII of the Federal Structure.
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as they may have built up for proper provision for such
dependants.* The whole scheme of the Act seems,
accordingly, to be motived by the desire to secure
the fullest possible safety to the Public Servants of all
grades, in all material particulars in which they can
have the slightest reason to entertain any apprchen-
sions about the future.

The rights of the Public Servants and the condi-
tions of service enjoved up to the coming into effect
of the New Constitution are summarised in an appendix
to this chapter as given in the Report of the Joint Select
Committee.of Parliament.

The problems in connection with the Public
Servants in India may be classified, for our present
purpose, into the following main categories:—

(a) Indianisation, i.e. replacement of the British
element still maintained in the public services of
India by the Indian element, with due regard to
the requirements of qualifications and efficiency in

* Says the Report of the Joint Select Commitiee of Parliament,
(para 274).

‘*The problem of the Public Services in India and their future under
a system of responsible government is one to which we have given pro-
longed and anxious consideration. The system of responsible government,
to be successful in practical working, requires the existence of a competent
and independent Civil Service, staffed by persons capable of giving to sue-
cessive Ministries advice based on long administrative experience, secure
in their position during good behaviour, but required to carry out the
policy upon which the (GGovernment and the Legislature eventually decide
...... If, as we believe, the men who are now giving service to India will
still be willing to put their abilities and experience at her disposal, and to
co-operate with those who may be called upon to guide her destinies here-
after, it is equally necessary that fair and just conditions should be secured
to them . . This does not imply any doubt or suspicion as to the treat-
ment which thev are likelv to receive under the new Constitution but since
in India the whole machinery of government depends so greatly upon the
efficiency and contentment of the Public Services as a whole, especially
during a period of transition, it is a matter in which no room should be
left for doubt, It is not because he expects his house to be burned down
that a prudent man insures against fire. He adopts an ordinary business
precaution, and hig action in doing so is not to be construed into a reflec-
tion either upon his neighbours’ integrity or his own.’’
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the discharge of the duties entrusted to such
officers;

(4]

~

Recruitment to the public services, i.e., the com-
parative advantages of open Competitive Examina-
tions for making first appointments to the Public
Service, and Patronage, or selection by certain
specified authorities. In this will also be included
the question of due representation to the Minorities
in the Public Services.

(¢) Pay, including the basic and standard scale of
salaries in the several departments and grades of
Public Service, the rules of promotion from grade
to grade, and the consideration of the relative inci-
dence of the prevailing scales upon the taxable
capacity of the people.

(d) Allowances,—Leave, Personal, Travelling, Offi-
ciating, House, Exchange Compensation, and Local
Allowances to individuals.

(e) Pensions, including superannuation or retiring
Pensions, and Compensation for premature aboli-
tion of posts, or retirement from service before the
due date.

(f) General matters of discipline, including procedure
for making complaints by or against Public
Servants, hearing and disposal of the same, as well
as of punishment impossible in regard thereto—

Before considering generally these problems, let us
set out the scheme of the Act, as contained in Sections
240 to 277, leaving out Sections 232239, relating to the
Defence Services, as not pertaining to the present part
of the study of the new Constitution.

Tenure of Office

By Section 240, certain points are made clear
beyond the possibility of a doubt: (1) All people in the
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Civil Service, or who hold civil posts under the Crown
in India, hold office during His Majesty’s pleasure. This
is irrespective of the authority appointing, or the place
of service.

The doctrine of tenure of office during His
Majesty’s pleasure, strictly interpreted, would, of
course, mean that any public servant is liable to be
removed at any time from his post, and his service
dispensed with. Such a strict interpretation, however,
is utterly impossible under the sections that follow.
The only possible meaning of this provision, therefore,
is: that it is intended to give a greater security than
ever to the Public Servant in India. His Majesty can
never act constitutionally, except on the advice of his
Ministers; and his representatives in India, the Gover-
nor-General and Provincial Governors, must follow the
same practice, except where otherwise authorised by
law. The sections which follow vest so many extra-
ordinary powers in these His Majesty’s representatives
in India that the constitutional doctrine mentioned
above has no real significance, so far as any policy of
effecting economy or Indianisation in the public service
in India is concerned.

(2) None of these persons can be dismissed from
the Service of the Crown, except by an authority which
is equal to the authority that made the first appoint-
ment.

(3) Neither dismissal nor reduction in rank can be
made, unless proper opportunity is given to the person
concerned to make his defence, or show cause why the
proposed action should not be taken against him.
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To this last there are two exceptions, namely:

(i) A person may be dismissed or reduced in rank
on the ground that he is guilty of conduct which has led
to his conviction on a criminal charge; and

(ii) If the Authority entitled to dismiss or reduce
such a person in rank is satisfied, for reasons recorded
in writing by that authority, that it is not possible to
give the person the opportunity to defend himself as
required above, the above provisions may be dispensed
with.

Even if a person holds a civil post under the Crown
in India during the pleasure of His Majesty, a special
contract may be made with a person who is not a
member of the Civil Service of the Crown in India.
If such a contract is terminated before the expiration
of that period, or if the post is abolished, the public
servant affected must be compensated on being
required to vacate his post. In other words, the condi-
tion that the employment is during the pleasure of
His Majesty will not defeat the provision of a specific
contract, under which compensation is payable under
any such contingency as mentioned above. This rather
onerous obligation placed upon the Crown as an
employer may be assumed to be inspired by the prin-
ciple that the terms of public employment should be as
liberal as possible. Reasons of national economy, or of
public discipline and propriety, will not, under this
section, be allowed to obviate the right to compensation,
even if the services of an officer are dispensed with on
grounds which are to be found in the Inchcape Report,
or such as those which insensed the whole Indian people
against Gen. Dyer. The officer has a right to a proper
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trial or defence, except in cases where, for obvious
reasons, such a privilege cannot be allowed.

Recruitment

Section 241 provides for recruitment for the
service of the Federation or of the Provinces. So far as
the Federal services, or posts in connection with the
affairs of the Federation, are concerned, appointments
are to be made by the Governor-General, or by such
person as may be directed by him to do so.

Secondly, so far as the Provincial Services, or
posts in connection with the affairs of the provinces
are concerned, appointments are to be made by the
Governor, or by such person as may be directed by the
Governor in that behalf. ‘

Conditions of Service

The conditions of service in a civil capacity must
be prescribed by the Governor-General, under Rules
made for the purpose, so far as persons serving in
connection with the affairs of the Federation are con-
cerned; and by the Provincial Governors, in so far as
persons serving in connection with the Provincial
affairs are concerned. These Rules will, however, not
apply to regulate the conditions of service of those
persons who are employed temporarily on the distinct
‘understanding that their employment may be termi-
nated at one month’s notice or less. The Rules must be
so framed that, so far as persons serving in a civil
capacity before the coming into effect of the Provincial
Autonomy’s portions of the Act of 1935 are concerned,
no order, which would alter any rule, or interpret to
his disadvantage any rule regulating the conditions of
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service of an officer, could be made, except by the
authority which, on the 8th of March 1926, was compe-
tent to make such an order; or by some person
empowered in this behalf, by the Secretary of State.

This will effectively prevent the new Provincial
Governments from regulating the conditions of service,
whether with a view to economy or retrenchment,
unless specially empowered in that behalf by the
Secretary of State, or unless in regard to such posts for
which they were entitled to make such regulations.
Even if any rules are made which would alter the
conditions of service, or which would be interpreted
to the disadvantage of the Public Servant concerned,
an ample right of appeal is provided to any such
aggrieved person against: (i) any order which punishes
or formally censures him, or (ii) which alters or inter-
prets to his disadvantage any rule by which his service
is regulated, (iii) or terminates his appointment other-
wise than before the completion of the age fixed for
superannuation. Those persons in the service of the
Crown in a civil capacity, whose rights were not simi-
larly regulated or provided for before 1926, are also
granted, by section 241 (3) (c), the right of at least one
appeal against any such order, except and unless the
order is made by the Governor-General or by the
Governor.

Provincial Legislatures and Public Services

Subject to these statutory restrictions, provincial
Legislatures are entitled by the Act of 1935* to regulate
the conditions of service of persons serving the Crown
in a civil capacity in the Province. Any rules made for
this purpose would necessarily be subject to the legis-

*Sec. 241 (4)7.
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lation passed by the appropriate Indian Legislature.
But the legislation so passed would not be allowed to
have any effect, if it is calculated to deprive any person
of any right of appeal against particula. orders, as
provided for above. The opportunity thus left to the
Provincial Governments to regulate the discipline &c.,
of the public servants under them is thus extremely
slender and circumscribed.*

Above all Rules regulating the conditions of
service, and above all Acts of the Indian Legislatures,
stands the power of the Governor-General, or of the
Governor, to deal with cases of any person serving the
Crown in a civil capacity in India in such a manner as
may appear to those officers to be just or equitable.
But even they cannot deal with any case less favour-
able to the public servant concerned than would be
the case under a Rule of service, or an Act of the
Legislature regulating the conditions of service.f This
secures the position of the Public Servant against any
arbitrary or partisan action, either of the Executive
in India, or even of the Legislature.

Police Service
Section 243 requires, notwithstanding anything in
the other provisions of the Act, that the conditions
of service in the Police force are to be determined by
Acts relating to such Force in the several Provinces.

Judicial Services
As regards certain posts in the provincial High
Courts, in making appointments to the staff of these
High Courts, the place of the Governor is to be taken
by the Chief Justice of each High Court, so far as
making Rules for recruitment to these Services, or

T xSec. 241 (4).
tSec. 241 (5).
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regulating their conditions of service, are concerned.
The Governor is, however, allowed, in his discretion, to
require that, in a list of cases prepared by him at his
discretion where the High Court is concerned, no
person, not already attached to the Court, shall be
appointed to any office connected with the Court,
except after consultation with the Provincial Public
Service Commission. Rules made by a Chief Justice,
in so far as they regulate the salaries, allowances, leave
or pensions of these Judicial Officers, must be approved
by the Governor.

As regards District Judges etc.;* in a Province, the
Governor, exercising his individual judgment, makes
these appointments from recommendations, made, pre-
sumably, by the Minister in charge. But no such
recommendation can be made except after consultation
with the High Court (not the chief justice only).f
These posts may be filled by: (i) persons already in the
service of the Crown, i.e., by promotion, or from the
Civil Service; or (ii) members of the Bar recommended
for the purpose by the High Court, and having a stand-
ing of at least 5 years as practitioners.

For the subordinate Civil Judicial Service, the
Governor makes Rules defining the standard of qualifi-
cations expected of persons seeking to enter that
service after consultation with the Public Service
Commission for the province, and with the High Court.
He may even direct that a public examination be held
by the Provincial Public Service Commission {o secure
properly qualified candidates for such posts. Appoint-
ments will then be made from the successful ¢candidates
at such examinations, or in accordance with the
N 7*80('. ‘.L;SI} (4). o ) 7 ST

tSec. 253 (1).
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Regulations. Subsequent promotion, etc., within this
service is entrusted to the High Court.

Rights Rescrved to the Secretary of State for India

The Secretary of State retains the right, from and
after the commencement of the new Constitution in the
Provinces, to make appointments to the Indian Civil
Service, to the Indian Medical Service (Civil), and the
Indian Police Service, unless and until Parliament
otherwise orders.* Besides this, he is further entitled
to make appointments to any Service or Services,
which, at any time after the coming into operation of
Provincial Autonomy, he thinks necessary to establish
for the purpose of securing recruitment of suitable
persons to fill civil posts in connection with the dis-
charge of any functions of the Governor-General, which
the latter is required to exercise in his discretion.} This
means that, in addition to the three main Services,—
Civil, Medical, and Police,—the Secretary of State has
the right, until Parliament otherwise orders, to institute
additional regular Services, to determine their strength,
and to reserve appointments to the same in his own
hands, provided that these Services relate to such
functions which the Governor-General is required to
exercise in his discretion. The three Departments
of Defence, Foreign Affairs and Ecclesiastical Affairs
are excluded completely from the scope of the Federal
Ministry; and the Governor-General exercises all his
functions in relation to these in his discretion. There is
besides a vast additional field in other matters in which
the Governor-General is by law entitled to act in his
discretion, an account of which is given in the volume
on Federal Structure.

«Seoc. 244 (1),
fSec. 244 (2) cp. Federal Structure, ch. VII.
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«~ The Secretary of State may also make appoint-
ments in connection with the Irrigation Department
(245).

The withdrawal of such large numbers of impor-
tant appointments from the jurisdiction of the Indian
authorities must necessarily react on the prestige of
the latter, which can bode no good to the general
efficiency of the administration.

The cost, also, of such Public Services filled by an
outside authority is liable to be increased at the option
of the Secretary of State to an almost indefinite extent.
For, it is the Rules made by Secretary of State from
time to time, which prescribe the scale of pay, leave,
pensions and medical attendance,* and the Secretary
of State would frame those scales and rules according
to the standards he is familiar with which are much
higher than India can bear. Promotion, leave of
not less than three months, or suspension order with
respect to any such officer, can only be made by the
Governor exercising his individual judgment, and no
portion of the pay of an officer suspended can be
docketed except to the extent ordered by the Governor
in his discretion.

Reserved Posts

The Secretary of State is entitled by law?} to make
rules laying down the character, and number of the
Civil posts under the Crown which are to be filled by
persons appointed by him—other than posts in connec-
tion with the discretionary functions of the Governor-
General.

7 *Sec, 247 1(“).' 7

FRection 246 (1),
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No such posts, moreover, can, without the previous
sanction of the Secretary of State, be kept vacant for
more than three months, or be filled otherwise than by
the appointment of a person qualified as above, or be
held jointly with any other post.* The promotions and
posting of these reserved posts, shall be made by the
Governor-General exercising his individual judgment,
so far as the posts in connection with the Federation
are concerned, and by the Governor exercising his
individual judgment, so far as the posts in connection
with the provinces are concerned.t

Rules re: Conditions of Scrvice of Such Officers

The Rules thus made must be submitted to each
House of Parliament as soon as they are made. If
either House of Parliament resolves, within the next
28 days after the submission of these Rules, that the
Rules shall be annulled, these Rules or any of them
shall be void.f But nothing done under such Rules,
until they are declared annulled, will be prejudiced or
rendered invalid by a Resolution of the House of
Parliament.

The Secretary of State is entitled, under Section
247, (1), to make rules regulating the conditions of
service of persons appointed by him to a civil service
or to a civil post, as regards (1) pay, (2) leave, (3) pen-
sions, (4) general rights in regard to medical
attendance.

Rules by the Governor-General or by the Governor
On other matters affecting the conditions of service
of such officers, the Secretary of State may make Rules

*Sec. 246 (1).
t8ec. 246 (2).
fSec. 246 (3).
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if he thinks so proper. But if no such rules are made
by the Secretary of State, the Governor-General may
make rules in their behalf so far as persons serving in
connection with the affairs of the Federation are con-
cerned, and the Governor of a province so far as persons
serving in connection with the affairs of a province are
concerned. No such rule made by the Governor-
General or a Governor would be in effect, if it gives
to any such officer terms less favourable in r: gard to
his remuneration or pension, than were allowed to
such a person on the date on which he first joined
service under the rules then in force.

The salary and allowances of all such officers are
to be charged on the revenues of the province,* if they
are serving in connection with the affairs of a provincef
This means that these salaries and allowances will not
be subject to the vote of the Federal or Provincial
Legislature.

All pensions payable to or in respect of any such
person, and Government contributions to any pension
or provident fund on account of only such person, must
also be charged on the revenues of the Federation, i.e.,
be non-votable by the Federal Assembly.i

This means that the Pension of any person, and the
contribution in respect of the Pension or Provident
Fund by the Government, is to be borne by the Federal
Budget, irrespective of the fact of the service whether
under the Federation or under the province. The
Federation and the Province may subsequently arrange
among themselves, pro rata according to the amount of
service rendered under the Province or under the
"7 %Cp. Sec. 79 and 34, and below p. 275, )

tSec. 247 (4).
+See, 247 (5).
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Federation, the proportions to be borne by the respec-
tive Provincial or Federal budgets. But so far as the
pensioners or the beneficiaries of Provident Funds are
concerned, they are entitled to look to ihe Federal
Government to meet their charges in this regard.*

No reduction in the maximum pension is allowed
to persons in this category, by any Rule made under
this secfion, except in each case with the consent of the
Secretary of State.t

Powers of Appeal

The appellate power of the Secretary of State seems
to be reserved by sections 247 and 248 (3).

So far as persons appointed by the Secretary of
State to a Civil Service or civil post in India are con-
cerned, the right of complaint is duly provided for, in
the first instance, to the person who made such order.
If no redress is obtained from such persons, a further
appeal lies to the Governor-General, if he is serving in
connection with the Federal affairs, and to the Govern-
or, if he is serving in connection with the Provincial
affairs. The Governor is also required, by 248 (1), to
examine personally into the complaint, and order such
action to be taken thereon as appears to him, exercising
his individual judgment, to be just and equitable. No
order which censures or otherwise punishes any officer
in this category, or affects unfavourably his emolu-
ments, pension rights, or decides against him the
subject matter of any memorial, shall be made, except
by the Governor, if the officer is serving in connection

*These pensions, it may be added here, are exempt from any taxation
on income by the Federal or Provincial governments, under section 272,
See ante p. 190.

fSec. 247 (6).
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with the affairs of the Province,—exercising his
individual judgment.

Any sum ordered to be paid to any such person by
the Secretary of State as the result of an appeal must
be charged upon the revenues of the Federation or of
the Province as the case may be; that is to say, be not
subject to the vote of the Federal or Provincial Legis-
lature, under section 248 (4).

Other Discipli'nary Powers, and Service Privileges

Even under the exercise of powers given to the
authorities in India, if any step is taken or policy
adopted, which would prejudicially affect the conditions
of service of any person appointed to a civil service
or to a civil post by the Secretary of State, such persons
or their representatives are entitled, under section
249 (1), to receive from the revenues of the Federation,
or those of the Province, as the Secretary of State may
direct, such compensation as he may consider just and
equitable. The same principle applies to any deteriora-
tion in the condition of service or any other reason,
which the Secretary of State deems such as to entitle
the person suffering to compensation. All such com-
pensatory payments are to be charged on the revenues
of the Federation, or of the Province as the case may
be, according as the person concerned has been serving
the Federation or a Province.

Additional Burdens upon India
Hard as these provisions are upon the people of
India, Section 249 (3) expressly provides, in order to
remove the slightest possibility of doubt:

“that the foregoing provisions of this section in no
way prohibit expenditure by the Governor-General, or,
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as the case may be, the Governor from the revenues of

the Federation or a Province, by way of compensation,

to persons who are serving or have served to His

Majesty in India, in cases to which these provisions

do not apply.”

All the foregoing rules, regulations or statutory
provisions are made, by Section 250, to apply to all
persons appointed before the commencement of Part
IIT of the Act of 1935, by the Secretary of State in
Council, to a civil service or a civil post in India. The
same rules, regulations and statutory provisions also
apply, with such exceptions and modifications as the
Secretary of State may decide, to any person, who,
without being appointed to a civil service or a civil post
by the Secretary of State, holds or has held a reserved
post; or any civil post under the Crown in India, and
is or was when appointed to such a post, an officer
in His Majesty’s Forces. This extends the benefit of
all the foregoing provisions to Army officers lent to the
civil side of the administration.

No Reduction in Posts or Emoluments

As though the protection, security and safeguards
assured to the Public Service in India in all the fore-
going provisions were not enough, it is provided, by
Section 258, that no post which was in existence before
the coming into effect of Part III of this Act, and
was held by a member of the Central Service Class I
or II, or the Railway Service Class I or II, or a Pro-
vincial Service, can be abolished, if, the abolition
would adversely affect any such person. Economy by
abolition of costly posts in public services can, under
this Rule, be made only when all the present incum-
bents—or claimants—to these privileged posts have
retired from the service.
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There is an exception to this provision of the Act.
In the case of any such posts in connection with the
affairs of a Province, the Governor, exercising his in-
dividual judgment, may abolish it. But, inasmuch as
the Governor exercising his individual judgment is not
bound to follow the advice of his Ministers, even if the
Ministers are unanimous in their resolve to abolish
particular posts in the services mentioned above, no
object of economy, or retrenchment or re-organisation
of such services is likely to be served by this exception.

By parity of reasoning, no rule or order, which
would adversely affect the pay, allowances or pensions
of any person appointed to Central Service Class I or
Railway Service Class I, before the coming into opera-
tion of Part X of the Act (relating to the Services under
the Crewn in India), nor any order upon a memorial
submitted by any such person, can be made, except
in the case of persons serving in connection with Pro-
vincial affairs, by the Governor of the Province, exer-
cising his individual judgment. Further, the salary
and allowances of persons appointed before April 1st
1924, by any other Authority than the Secretary of
State, to a service or a post which, at any time between
1st April 1924, and the coming into operation of Part X
of this Act of 1935, was classified as a Superior Service
or Post, must be charged on the revenues of the
Province, if he is serving in connection with the affairs
of the Province; that is to say, no such salary is open
to the vote of the Legislature concerned.*

Pensions

The Pensions and contributions towards the
Provident Fund of such persons are also to be

®See. 208 and 209
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similarly charged on the revenues of the Federation. A
similar Rule applies to the Pensions of those retired
from any such service or post before 1st April, 1924.
Section 260 provides that the Pension of people who
are retired from the civil service, or from a civil post
under the Crown in India, before the coming into ope-
ration of Part IITI of the Act of 1935, shall be charged
upon the provincial revenues; for the same would have
been payable by the Local Government in any pro-
vince, if this Act had not been passed. In all other
cases, these shall be paid out of the revenues of the
Federation.*

All the powers of the Secretary of State in this
connection are to be exercised by the Secretary of State
with the concurrence of his Advisers.}

Public Service Commissions

Though practically all the accepted principles of
securing a healthy, efficient, and really independent
Public Service in India have been abandoned by the Act
of 1935,—so far as the de facto, or rather the de jure
governments in India are concerned; though recruit-
ment by open competitive examination is a rapidly
vanishing quantity in a majority of Public Services,
and the powers of discipline or economy of the author-
ities in India less than nominal, they still maintain the
pretext of recruitment through independent Public
Service Commissions.

In Chapter III of Part X of the Act of 1935, pro-
vision is made for the appointment of Public Service
Commissions, for the Federation, as well as for such
Provinces as may desire to have this device for recruit-

*Sec. 260.
fSec. 261.
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ing to the several services under their charge.* Though
the Act requires a Public Service Commission for each
Province,f it also provides that two or more
Provinces may agree to have a Common Pub-
lic Service Commission, and that the Public Service
Commission of one Province may serve the needs of
any other Provinces agreeing to such an arrange-
ment. Any agreement for this purpose must specify,
wherever one Commission is to serve the purposes of
more than one Province, as to which Governor or
Governors will exercise those functions in connection
with the services, which are, under Part X of the Act,
required to be exercised by the Governor of a Pro-
vince.}.

The Federal Public Service Commission may, if
requested so to do by the Governor of a Province,
agree to serve the needs of a particular Province, if the
Governor-General approves of such a course.

Constitution

A Provincial Public Service Commission consists
of a Chairman and such other members as are appoint-
ed by the Governor in his discretion.§ No qualifica-
tions have been laid down for membership of this body,
except that at least one half of its members must have
served the Crown in India for at least 10 years on the
date of their appointment. This means that the bulk
of such Commissions shall be made up of persons who
are replete with Service prejudices, and from whom,
therefore, no sympathy with popular ideas or ideals
of democratic government can be expected.**

*Sec. 264 (1). 1 Sec. 264 (3).

+Sec. 264 (1). §Sec. 265 (1).
tSec. 264 (2). **Tbid.
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The Governor in his discretion, makes regulations
to govern the provincial commission, on the follow-
ing matters:—

(a) The number of members of the Commission, their

tenure of office, and their conditions of service.

(b) the staff of the Commission and their conditions

of service.*

The Chairman of the Federal Public Service Com-
mission is ineligible for further employment under
the Crown in India, when he ceases to hold'the chair
of the Commission.} On the other hand, the Chair-
man of a Provincial Commission is eligible for appoint-
ment as the Chairman or member of the Federal Com-
mission, or as Chairman of another Provincial Com-
mission, but not for any other employment under the
Crown in India.fl This, however, would not prevent
any of these persons, disqualified from further employ-
ment under the Crown in India, from bheing emploved
in the Indian States, or semi-Governmental bodies like
the leading Municipaliites, Port Trusts or Universitics,
not to mention the far more lucrative openings in
modern capitalist industry. If the idea underlying such
a bar on employment is to ensure the integrity and in-
dependence of such persons in the choice of candidates
selected by them for public employment, the growing
modern practice of transition of high public officers
into private industry ought to be put to an end to.
Scandals like that which recently occurred in connec-
tion with a high official of the British Air Ministry will
be only too common in the relatively laxer atmosphere
in India, if a specific guarantee is not obtained from

*Sec. 265 (2).
tSec. 265 3 (a).
iSec. 265 3 (D).
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any officer serving in given positions of particular
importance, not to seek private employment when
he retires from public service, on pain of losing his
pension, and suffering such other penalties as the
Rules made in that behalf may ordain. Other Members
of the Federal or Provincial Commission are not
eligible for any other appointment under the Crown
in India, without the approval of the Governor in
the case of an appointment in connection with the
affairs of a Province, or of the Governor-General in
the case of any other appointment. The action of the
Governor in this connection is to be in his discretion.*

Duties

The duties of the Federal and Provincial Public
Service Commissions are laid out, in section 266 as
follows:—

(1) To conduct examinations for appointments to the
service of the Federation and the Provinces respec-
tively.

(2) If requested by any two or more Provinces so
to do, to assist those Provinces in framing and
operating schemes of joint recruitment for their
forest services, and any other services for which
candidates possessing special qualifications are
required.

(3) The Secretary of State as respects services and
posts to which appointments are made by him, the
Governor-General in his discretion as respects
other services and posts in connection with the
affairs of the Federation, and the Governor in his
discretion as respects other services and posts in
connection with the affairs of a Province, may
make regulations specifying the matters, on which,

*Sec. 265 c.
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either generally, or in any particular class of case,
or in any particular circumstances, it shall not be
necessary for a Public Service Commission to be
consulted. But, subject to regulatiuns so made,
and to the provisions of the next succeeding sub-
section, the Federal Commission or, as the case
may be, the Provincial Commission shall be con-
sulted:—

(a) on all matters relating to methods of recruit-
ment to Civil Services and for civil posts;

(b) on the principles to be followed in making ap-
pointments to Civil Services and posts, in making
promotions and transfers from one service to an-
other, and on the suitability of candidates for such
appointments, promotions or transfers;

(c) on all disciplinary matters, including memorials or
petitions relating to such matters;

(d) on any claim by or in respect of a person who is
serving or has served His Majesty in a civil capa-
city in India, that any costs incurred by him in
defending legal proceedings instituted against him
in respect of acts done in the execution of his duty
should be paid out of the revenues of the Federa-
tion or, as the case may be, the Province;

(e) on any claim for the award of compensation in
respect of injuries sustained by a person while
serving His Majesty in a civil capacity in India,
and any question as to the amount of any such
award, and it shall be the duty of a Public Ser-
vice Commission to advise on any matter so refer-
red to them, and on any other matter which the
Governor-General in his discretion, or, as the case
may be, the Governor in his discretion, may refer
to them.

Public Service Commissions are not entitled to
be consulted on the manner in which appointments
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and posts are to be allocated as between the various
Communities in the Federation or a Province, or, in
the case of the subordinate ranks of the wvarious
Police forces in India, as respects, any of the matters
mentioned in paragraphs (a), (b) and (c¢) of sub-
section (3) of section 266. These are matters in
general policy which can only be settled by the
supreme authority.

These duties are mainly advisory, except as re-
gards the Examinations, which are to be conducted by
these Commissions for appointment to public service.
But it is not certain that on the results of the Exami-
nations conducted by these Commissions, the success-
ful candidates in the order of merit will necessarily
and automatically appointed to the vacancies
announced or available.

The real role of the P. S. Commission

The interposition of such a body,—even if only by
way of consultation—on matters relating to methods
of recruitment, principles of appointment, promo-
tion and transfer, as also all disciplinary matters, is
a needless and unjustifiable check on the Ministers,
that, in the conditions of India, will not promote the
interests of administrative efficiency or smooth govern-
ment. The Commission have got no executive func-
tions of their own; but they have enough statutory
privileges of their own to embarrass or impede, with-
out aiding, the Constitutional Ministers.

Extension of Commission’s Functions

The functions of the Public Service Commission
may be extended, under section 267, by Act of the
Federal Legislature cr the Provincial Legislature,
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which may provide for the exercise of additional func-
tions by these Commissions.

But—

(a) no Bill or amendment for that purpose can be
introduced or moved without the previous sanc-
tion of the Governor-General, or of the Governor
in his discretion.

Besides,

(b) it must be a term of every such Act that the func-
tions conferred by it must not be exercised—

(i) in relation to any person appointed to a ser-
vice or a post by the Secretary of State, or the
Secretary of State in Council, any officer in
His Majesty’s Forces, or any holder of a re-
served post, except with the consent of the
Secretary of State.

(ii) Where the Act is a Provincial Act, these func-
tions must not be exercised in relation to any
person who is not a member of one of the
services of the Province, except with the con-
sent of the Governor-General.

It is impossible to see in what directions can the
functions of these Commissions be added to, by such
legislation, without at the same time diminishing what
little authority still remains in the Legislature, e.g.,
by way of voting supplies.

The expenses of the Public Services Commission,
including the salaries, allowances and pensions pay-
able to members of the staff of the Commsision, are to
be charged upon the revenues of the provinces, and so
be outside the authority of the local Legislature to vote
upon.*

%268, Pensions, however, to members of the Commission, &c., are
not to be charged on Provincial revenuesg, bheing already made a charge
upon the Federal revenues under section 247(5) and 250.
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Absolutely Guaranteed Position

We have outlined above the several provisions
relating to the constitutional position and safeguards
of the Public Servants in India, in order to make our
general criticism of the whole scheme more objective
and documented, and incidentally to show the actual
scope left to the Ministers to influence the administra-
tion of the country in its daily routine. Of the half
dozen problems connected with the Public Services in
India, those in regard to salary, pensions, and other
allowances affect the economic ability of the Indian
people; while those in regard to recruitment, discipline
and Indianisation affect the political sentiment for
Self-Government which is reinforced by economic con-
siderations. We shall consider them in these two
main groups.

The public scrvants are all so thoroughly gua-
ranteed their tenure of office, emoluments, and other
privileges, that any kind of material sanction, which
the power to affect the position of any public servant
by the Government as a whole, or the official superior,
namely, ithe Minister in charge of a Department,
implies, is extremely insignificant. Even the right of
posting, transfers from one post to another, or promo-
tion from a lower to a higher grade or post, is so meti-
cuolously regulated by Law, or Rules to be made by
the Chief Executive Authorities, that the influence
of the popular chiefs of government in controlling
the public servants under their official charge, is
reduced to nullity.
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British Analogy

It is urged, indeed, that the provisions of the Act
of 1935 are following, in essence, the practice developed
in the United Kingdom, in which the Public Servants
of the Crown are assured the independence and safety,
which no Minister of the Crown can really tamper
with. The Prime Minister is supposed to be person-
ally in charge of the question of the appointment, pro-
motions, and discipline of the public servants in the
several Departments; and as such, he is able to secure
to them that measure of safety, which in India is
accorded to them by the provisions of the Constitution
Act.*

But the British analogy has no place, not only
because the sovereignty of Parliament is absolute,
while the Indian Legislatures have no right to legislate
on such matters; but also because the traditions of

*“‘This tendency has been emphasised by the argument frequently
advanerd and accepted in the past, both by Indians and Inglishmen,
that provincial self-government necessarily entails control hv the pro-
vincial government over the appointment of its servants. This argu-
ment has, no doubt, great logical force. but it runs the risk of distort-
ing one of the accepted principles of the British Constitution, namely,
the civil rervants are the servants of the Crown, and that the Legisla-
ture should have no control over their appoint or promotion, and only a
very general control over their conditions  of  service. Tndeed,
even the British Cabinet has come to exercise only a very limited
control over the Services, control being left very largely to the Prime
Minister, as, =o to speak, the personal adviser to the Crown in regard
to all Service matters. The same principle applies, of course, equally to
the Services recruited by the Secretary of State for India, though this
fact has been sometimes obscured by inaccurate references to the control
of Parliament over the All-India Services. But, whatever misunder-
standings may have arisen in the past as to the real status of the
Provincial services, there ought to be no doubt as to their status under
the new Constitution. We have already pointed out that, under that
Constitution. all the powers of the Provincial Governments, including
the power to recruit public servants and to regnlate their conditions of
service, will be derived no longer bv devolution from the Government
of India, but directly by delegation from the Crown, i.e., directly from
same source as that from which the Secretary of State derives his powers
of recruitment. The Provincial Services, no less than the Central
Services and the Secretary of State’s Services, will, therefore, be essen-
tially Crown Services.'' (Para. 291 Joint Seleet Committee’s Report.
Page 179).
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public service, in India and in Britain, and the entire
outlook of public servants, is so fundamentally
different.

Services and Ministers

One effect of these provisions must inevitably be
to make the constitutional chiefs of the administrative
Departments of Government in the Provinces utterly
impotent to control their subordinates in the Public
Service, and to secure that the policy they have
adopted through the Legislature is carried out. In
the United Kingdom this never happens, simply be-
cause of the traditions of lovalty, which makes all
Public Servants of the Crown render to each suc-
cessive Government, no matter to what Party it
belongs, the same measure of support and co-opera-
tion that is expected of the Public Servants in carrying
out the wishes of Parliament, embodied in legislation.
In India, however, the opposition of the existing ser-
vices to constitutional progress on democratic lines is
no secret. It is reasonable to suppose, therefore, that
the new popular Ministries will be looked upon with a
degree of distrust by the higher ranks of the Public
Servants in India, which would not augur well for the
smoothness, harmony, and progressive character of
public administration.

It is, therefore, reasonable to fear that these
officials may not show the same co-operation that is
expected of the public servants in a parliamentary
democracy. During the transition period, according-
ly, the need seems to us to be imperative, that, in the
last resort at any rate, the official control of the Pro-
vincial Cabinet should be secured over the Public Ser-
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vants serving in the Province, no matter by whom
they have been initially appointed, if the effect of Pro-
vincial Autonomy is to have any real meaning in the
governance of the provinces.

Service. Discipline and Administrative Efficiency

It is needless to labour upon the subversive influ-
ence of those innumerable measures of safety, which
are found in the many provisions for aggrieved public
servants to complain against any decision of a superior
authority affecting them, and also to appeal against
the same lo a higher authority. Such opportunities
for securing justice to the public servant, even if
needed, must be consistent with the maintenance of
discipline in the ranks, and of the ultimate sovereignty
of the people,—and, therefore, of the supreme autho-
rity of their chosen representatives,—in a democratic
Constitution. The actual manner, in which such oppor-
tunities are provided by the Act of 1935 to the various
grades of Public Servants in India, suggests, even if
they do not express in so many words, the possibility
of indiscipline or insubordination, which will not
bode well for the continued efficiency of public admi-
nistration in this country. The public services in such
entrenched and privileged position will always be
looked upon as mere exploiters, who had no concern
with the good of the country they administer, except
to squeeze out the last ounce of wealth needed to pay
.their inflated and innumerable salaries, allowances
and emoluments. The very objective these pro-
visions are intended to achieve will thus be defeated by
making them appear as an alien garrison in this coun-
try.
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High scales of pay and innumerable allowances

It may be admitted that the power of supreme
and ultimate control in the hands of the popular
Ministers over their official subordinates need not
necessarily be exercisable in a manner which would
prejudice or adversely affect the puklic cervants. But
the public servants’ claim to fairness of treatment
must not be confounded with that desire of riveting
vested interests of a clique or a class, which will not
tolerate the slightest modification of their excessive
and insupportable privileges. Without mentioning
the innumerable and bewildering classes of allowances
to public servants,—which operate, individually and
collectively, as so many opportunities for exploiting
the exchequer or the tax-payer,—the present scales of
pay, leave, pension, and other emoluments allowed to
the Public Servants in India, are, it is notorious, the
result of past history, and not of any economic valua-
tion. The British Servant in the employ of the
East India Company, and subsequently of the Crown,
was given his pay, etc., not simply and solely in return
for the work he did in India, but also as a measure of
insurance against temptation to abuse the position he
held. Perhaps in part it was also a kind of indemnity
for having left his own country, friends, and relatives,
in order to serve in India. The two latter factors in
regulating the scales of pay, pension, etc., of the public
servants in India, ought not, under modern conditions,
to influence the supreme authority, as they evidently
seem to have done in the foregoing provisions. No
economy in the cost of administration would be
possible, no measure of real social reform feasible,
unless this unbearably heavy burden on the Indian
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Tax-payer is relieved. The aggregate salary bill of
the superior officers of the Indian Governments in all
departments amounts to over 100 crores. A graduated
reduction from 109% on the lowest to 50% on the
highest of these salaries, and a radical overhaul and
economy in the innumerable allowances and pension-
ary charges, could easily make a saving of some 20
crores a year, which could make up for all the leeway
in education and sanitation that the country so badly
needs.

Not only are Indians of like qualifications now
available in as large a number as may be desired; but
also it must be remembered that means of communica-
tion and transport have improved so enormously, in
the last generation or two, that much of the argument
for an indemnity to the foreign Public Servant serving
in India has now no significance whatsoever. And any
claim to insurance against bribery and corruption of
any sort in the higher branches of the Public Service
must be sternly discountenanced, if only because it
implies an insult to the many officials who can remain
honest in the midst of temptations, without any help
from high salaries, &c.

The admitted poverty, moreover, of the Indian
people, and their inability to bear such burdens as
the disproportionately high salaries and allowances
paid to the public servants in India constitute, is a
factor which every popular Ministry must consider, if
it is at all to translate into practice, and in terms of
real welfare to the people, the meaning of Provincial
Autonomy. In so far, therefore, as the popular Minis-
tries are precluded, by law, from making any attempt
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at revising the scales of salaries, allowances, etc., of
the public servants in India, the constitution inflicts an
injury, not only on the amour proper of the Ministers,
but also upon the possibility of any material advance
of the provincial peoples.

Modes of Recruitment.

The statutory provisions outlined above, regarding
the recruitment, discipline, and retirement of the Pub-
lic Servants, are further open to criticism, inasmuch
as the salutary principle of appointing, in the first
instance, all public servants according to the results
of the Competitive Examinations in the civil depart-
ments is abandoned. By abandoning this method, not
only is it easier to keep out qualified Indians getting
into such services without any favouritism. It is also
easier to keep out the less desirable non-Indians from
these close preserves of the British steel frame in
India. The necessity to assure a certain guaranteed
proportion of appointments in the service of the coun-
try to the members of given Minorities could, if need
be, be easily reconciled with the general acceptance of
the principle of recruitment by open Competitive Exa-
minations, by reserving a given proportion of seats
exclusively to members of specified Minorities appear-
ing at such examinations. Instead, however, on the
ground that the Minority Communities would other-
wise not obtain their share of the appointments in the
Public Service, the powers that be have, of late years,
given greater and greater prominence to the objec-
tionable principle of patronage in making such
appointments. The latest Constitutional Act confirms
or sanctifies this unwelcome change. Without the
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slightest desire to question the established rights of
Minorities in such matters, it may yet be said that
the self-respect of the Minorities themselves should
require, that this type of invidious spoon-feeding, cast-
ing upon them the permanent stigma of incompetence
to satisfy any reasonable tests of efficiency or qualifica-
tion, be immediately dispensed with. The Minorities
have every right to be patriotic, and concerned in the
continued efficiency of the Public Service of their coun-
try. They have every right to demand that they
should be given the same opportunities to serve the
country as their brethren of the majority communi-
ties. We might even concede that the admitted lag
in modern education, from which certain Minorities are
suffering, demands, in simple justice, a compensation
or special protection, which could be assured to them
by reserving at open examinations certain seats for
them. But when all such concessions have been
made, we must not overlook the paramount demands
of the purity and efficiency of the country’s public
services, which the relaxation of the principle of
recruitment by examination involves.

Concurrently with this principle of recruitment
through open competitive examination was another
healthy principle of regulating the Public Service in
India, viz., the exclusive right of the authorities in
India to decide upon and order the subsequent pro-
motion of a public servant in India after he had been
once appointed. That, too, has now been practically
abandoned.

These provisions are, in reality, intended only to
safeguard the interests of the British Public Servants
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in India. But, by parity of reasoning, the Indian
Public Servants, would necessarily claim equality of
treatment. It is the thin edge of the wedge to widen
the scope for the principle of patronage, ultimately
leading to invasion by the “spoils” system in appoint-
ments to the Public Services in India. Nothing can
be more disastrous than the adoption of that system
in the government of India. Hence, in so far as the
ideals of the independence, integrity, and efficiency of
the public servants are at all accepted by the authors
of the new Constitution, it must be said that the in-
direct result, at any rate, of the various provisions they
have included in the Act of 1935, would be to pave
the way to deterioration in the calibre of Public Ser-
vice through the spoils system. The administrative
standards are bound to be affected by the inclusion of
such elements in the Public Service as would owe
their place, not to proved or tried merit, but to the
accident of being born in a given Community, or to
that of the favour of a particular Authority. For well
nigh a hundred years, the actual administration in
England has called forth the admiration of all foreign
students of the British system, simply because appoint-
ments to the Public Service are there made on the
basis of Competitive Examinations. If in India the
clock is now to be put back a hundred years,—the com-
petitive examinations were first introduced, so far as
the Indian Civil Services were concerned, somewhere
about 1853,—the Indian student of the new constitu-
tional machinery cannot but voice his apprehension
that the prospects of administrative efficiency and
public integrity in India, in the next decade or more,
appear to be very gloomy.
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Indianisation

As for the main problem of the Public Services in
India, it is, in its essence, an indispensable ingredient
of real self-government. Indians must have the right
and opportunity to administer their own affairs. Only
when Indians of the necessary experience or skill are
unavailable could room be made for any non-Indian
in the Public Service of their country.

But, under the new Constitution, the position is
radically different. It is, really speaking, the Indian
who is regarded as the outcaste, or at least as an un-
desirable; and it is the non-Indian who is privileged and
pampered in every possible manner. The old argu-
ments of giving such a special position to non-Indians
have, of course, no bearing to-day; for Indians with
the necessary skill and ability are available for
all departments of the Public Service in ever increas-
ing numbers.

No demand has in the past been so insistent as
that for the Indianisation of all ranks of public ser-
vices. To a certain extent that demand seems to
have been met, by legislation or executive action, in
the last 20 years or more. But the underlying motive
and the real urge for demanding Indianisation in all
Departments of the public service in India is, not
merely the vindication of the right of the people of
this country to administer their own affairs, but also
the need for economy in the cost of administration,
which the latest measure of constitutional reforms
completely ignores. Indianisation in the public ser-
vices of this country is also needed to infuse a measure
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of sympathy and understanding of the peoples whose
affairs they administer, as also to afford Indians the
requisite knowledge and experience to conduct their
own -affairs.

The cost of salaries and allowances of the public
service, with a large foreign element in it, is another
consideration in the same direction. It absorbs more
than forty per cent of the provincial revenues.* If
to that we add such other contractual obligations, as
rent for public buildings, or the cost of stores and
other materials, and the charges for provincial debts,
all of which are fixed burdens more or less, we can
hardly find even ten per cent of the provincial budget
available for any projects of public development. The
only way in which real self-government can benefit
the country, is to develop the economic resources of
the couniry; and so to minimise if not abolish the
poverty in the masses of the people. But these can
never be done, so long as public resources continue
to be pledged in such large proportions for the main-
tenance of an overpaid Public Service. out of all pro-
portion either to the value of the work done, or the
ability of the people to pay for such work.

Indianisation seems to be the only solution, if only
because Indian public scrvants can be induced or
coerced into accepting much less extravagant scales of
pay, allowances, and pensions, than have to be accord-

*Report of the J.S.C. Para 316:

‘“We are informed that the vpercentage of the total annual re-
venues of a Province which would be required for the pay-
ment of all Service emoluments may be taken approximately as
40 p.c.: and we are satisfied that, in respect of payments which
constitute so large a proportion of the total annual habilities of
a Province, the suggestions (of a prior charge on the Provincial
Purse) are impracticable.”’
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ed to Non-Indian public servants. A considerable
margin remains to be covered in all the important
services in regard to Indianisation; but the latest pro-
nouncements of competent authorities male it doubt-
ful if, even in the next twenty-five years, the goal of
complete Indianisation, so far even as the Civil Ser-
vices and civil posts are concerned, will be attained.

Administration in Actual Practice

The work of actual administration in the Pro-
vinces is left to these Services; and the system as oper-
ating at present is in no great danger of being in any
material particular modified. There may be inci-
dental or consequential and minor changes; but they
will not affect the main scheme of administration.
The District Officer, usually an Indian Civil Servant,
will still continue to be the principal and all-powerful
representative of the Government; and the presence
of elective, democratic, popular institutions will make
little difference to the powers, authority and influence
of these officers in the actual administration of the
country.  The old distinction between Regulation
and non-Regulation Provinces now no longer exists;
and so the difference in the details of administrative
mechanism and technique will hereafter also not be
so considerable, between Province and Province, as to
demand any special study. We need therefore offer
no further comment on the system and methods of
Provincial Administration in India under the new Con-
stitution.
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APPENDIX TO CHAPTER V

PART I

List of Principal existing rights of Officers appointed
by the Secretary of State in Council.

(Note:—In the case of sections, the reference is to the Gov-
ernment of India Act, 1919, and, in the case of Rules,
to Rules made under that Act).

1. Protection from dismissal by any authority subordi-
nate to the appointing authority. [Section 96B (1)1.

2. Right to be heard in defence before an order of
Ic;isinissst_)z«).l, removal, or reduction is passed (Classification
ule 55).

3. Guarantee to persons appointed before the com-
mencement of the Government of India Act, 1919, of exist-
ing and accruing rights, or compensation in lieu thereof.
[Section 96B (2)].

4. Regulation of conditions of service, pay and allow-
ances, and discipline and conduct, by the Secretary of State
in Council. [Section 96B (2)].

5. Power of the Secretary of State in Council to deal
with any case in such manner as may appear to him to be
just and equitable, notwithstanding any rules made under
Section 96B [Section 96B (5)].

6. Non-votability of salaries, pensions, and payments
ondappeial [Sections 67A (3) (iii) and (iv) and 72 D (3) (iv)
and (v)].

7. The requirement that rules under Part VII-A of the
Act shall only be made with the concurrence of the majority
of votes of the Council of India. (Section 96E).

8. Regulation of the right to pensions, and scale and
conditions of pensions in accordance with the rules in force
at the time of the passing of the Government of India Act,
1919. [Section 96B (3)1].

9. (i) Reservation of certain posts to members of the
Indian Civil Service. (Section 98).

(ii) Appointment of persons who are not members of
the Indian Civil Service to officers reserved for
members of that service only to be made subject
to rules made by the Governor-General in Coun-
cil with the approval of the Secretary of State



196 Provincial Administration in Inida

in Council (Section 99), or in cases not covered by
these rules to be provisional until approved by the
Secretary of State in Council. (Section 100).

10. Determination of strength (including number and
character of posts) of All-India Services by the Secretary
of State in Council, subject to temporary additions by the
Governor-General in Council or Local Government (Classifi-
cation Rules 24 and 10).

11. Provision that posts borne on the cadre of All-India
Services shall not be left unfilled for more than three
months without the sanction of the Secretary of State in
Council. (Classification Rule 25).

12. Appointment of anyone who is not a member of an
All-India Service to posts borne on the cadre of such a
Service only to be made with the sanction of the Secretlary
of State in Council, save as provided by any law or by rule
or orders made by the Secretary of State in Council. (Classi-
fication Rule 27). .

13. Sanction of the Secretary of State in Council to the
modification of the cadre of a Central Service Class I, which
would adversely affect any officer appointed by the Secre-
tary of State in Council to any increase in the number of
posts in a Provincial Service which would adversely affect
any person who was a member of a corresponding All-
India Service on 9th March, 1926, or to the creation of any
Specialist Post which would adversely affect any member of
an All-India Service, the Indian Ecclesiastical Establish-
ment, and the Indian Political Department. (Provisos to
Classification Rules 32, 40 and 42).

14. Personal concurrence of the Governor required to
any order affecting emoluments, or pension, any order of
formal censure, or any order on a memorial to the dis-
advantage of an officer of an All-India Service. (Devolu-
tion Rule 10).

15. Personal concurrence of the Governor required to
an order of posting of an officer of an All-India Service.
(Devolution Rule 10).

16. Right of complaint to the Governor against any
order of an official superior in a Governor's Province and
direction to the Governor to examine the complaint, and
to take such action on it as may appear to him just and
equitable. [Section 96B (1)]. )

17. Right of appeal to the Secretary of State in Coun-
cil, (1) from any order passed by an authority in India, of
censure, withholding of increments or promotion, reduction,
recovery from pay of loss caused by negligence or breach
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of orders, suspension, removal or dismissal, or (ii) from any
order altering or interpreting to his disadvantage any rule
or contract regulating to condiitons of service, pay, allow-
ances, or pension made by Secretary of State in Council,
and (iii) from any order terminating employment otherwise
than on reaching the age of superannuation. (Classification
Rule 56, 57 and 58).

18. Right of certain officers to retire under the regula-
tions for premature retirement.

PART II

List of principal existing rights of persons appointed by
Authority other than the Secretary of State in Council.

Note:—In the case of Sections, the reference is to the Gov-
ernment of India Act, 1919, and the case of Rules to
Rules made under that Act.

1. Protection from dismissal by any authority subordi-
nate to the appointing authority. [Section 96B (1)1.

2. Right to be heard in defence before an order of
dismissal, removal or reduction is passed, subject to certain
exceptions. (Classification Rule 55).

3. Regulation of the strength and conditions of service
of the Central Services, Class I and Class II, by the
Governor-General in Council, and of Provincial Services by
local Government, subject, in the case of the latter, to the
provision that no reduction which adversely affects a person
who was a member of the Service on the 9th March, 1926,
should be made without the previous sanction of the
Governor-General in Council. (Classification Rules 32, 33,
36, 37, 40 and 41).

4. Personal concurrence of the Governor required to
any order affecting emoluments or pension, an order of
formal censure, or an order on a memorial to the disadvan-
tagle of an officer of a Provincial Service (Devolution
Rule 10).

5. Right of appeal from any order of censure, with-
holding of increments or promotion, reduction, recovery
from pay of loss caused by negligence or breach of orders,
suspension, removal or dismissal, and any order altering
or interpreting to his disadvantage a rule or contract regu-
lating conditions of service, pay, allowances or pension, and
in the case of subordinate services the right of one appeal
against an order imposing a penalty. (Classification Rules
58, 56, 57 and 54).
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PART III
Non-Votable Salaries, etc.—(Civil) .

The salaries and pensions of the following classes of
persons are non-votable:—

(a) persons appointed by or with the approval of His
Majesty, or by the Secretary of State in Council
before the commencement of the Constitution Act,
or by a Secretary of State thereafter;

(b) persons appointed before the first day of April,
(1919), 1924, by the Governor-General in Council,
or by a Local Government, to Services and posts
classified as superior;

(¢) holders in a substantive capacity of posts borne on
the cadre of the Indian Civil Service;

(d) members of any Public Service Commission.

The following sums payable to such persons fall also
under item (vi) of paragraph 49, and item (v) of paragraph
98, namely:

Sums payable to, or to the dependants, of a person who
is, or has been, in the service of the Crown in India under
any Order made by the Secretary of State in Council, by a
Secretary of State, by the Governor-General in Council,
or by the Governor-General, or by a Governor upon an
appeal preferred to him in pursuance of Rules made under
the Constitution Act.

“For the purposes of the proposals in this Appendix the
expression ‘salaries and pensions’ will be defined as includ-
ing remuneration, allowances, gratuities, contributions,
whether by way of interest or otherwise, out of the revenues
of the Federation to any Provident Fund or Family Pension
Fund, and any other payments or emoluments payable to,
or on account of a person in respect of his office.”



CHAPTER VL
PROVINCIAL LEGISLATURES

Composition of the Provincial Legislatures:
Unicameral vs. Bicameral.

Provincial Legislatures in India, upto the latest
measure of constitutional reform, were Unicameral. In
six Provinces, the Act of 1935 establishes a Double
Chambered Legislature,—the Lower, or more impor-
tant House, being called the Assembly; and the Upper,
or the less important House, being called the Legisla-
tive Council.

Says Section 60:—

“(1) There shall for every Province be a Provincial Le-
gislature which shall consist of His Majesty, repre-
sented by the Governor, and

(a) in the Provinces of Madras, Bombay, Bengal, the
United Provinces, Bihar and Assam, two Cham-
bers;

(b) in other Provinces, one Chamber,

(2) Where there are two Chambers of a Provincial Le-
gislature, they shall be known respectively as, the
Legislative Council and the Legislative Assembly,
and where there is only one Chamber, the Cham-
ber shall be known as the Legislative Assembly.

Direct Association of the King-Emperor.

In this one Section, there are two innovations: The
King-Emperor is specifically made an integral part of
the Indian Legislatures, in a manner that he never was

199
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before, right upto the Act of 1919.* Section 2 of the
Act of 1935 associates with the Governance of India
the King-Emperor in that direct personal manner,
which was utterly unknown to the Constitution, such
as it was uptil now. That association might,—or might
not,—prove beneficial to India and her aspirations. But
that it is a departure from the course of evolution uptil
now is worth noting for its own sake.

It may be that the introduction, or association, of
the Indian States in a common scheme of the govern-
ance of India explains this radical departure, which
may well cause misgivings in some quarters, since the
implication of this change are so unfathomable. But
that is itself an innovation which has no parallel in
other Federations in the world. We need not, how-
ever, dwell longer upon it as it is considered more fully
elsewhere.

Second Chambers.

The other change lies in the institution of a
Second Chamber in the Provincial Legislatures. No
reasons are given for this addition and complication
in our legislative machinery. We may guess, perhaps,
that it is intended to serve as an additional check, coun-

P('p. Section 63 of the Aet of 1919 and Section 72 (A). for ihe

Central and the Provincial Legislatures:—Savs Section 63: “‘Subject to
the provisions of this Act, the Indian Legislature shall consist of the
Governor-General and two Chambers, namely, the Council of State and

the Legislative As.embly.

Section 72A: (1) There shall he a Legislative Council in every
Governor's Province, which shall consist of the members of the Execu-
tive Council and «f the members nominated or elected as provided by
this Act. The Governor shall not be a member of the Legislative Coun-
cil, but shall have {he right of addressing the Council, and may for ¢hat
purpose require the attendance of members.

In these, there is no mention of the King-Emperor. The Governor is,
in fact, specifically excluded: and though {he Governor-General is not
eaually clearly excluded, his membership of the Central Legislature is
not provided for either.



Provincial Legislatures 201

terpoise, or safeguard, in Provinces deemed to be more
unruly or extremist, for vested interests to feel secure.
Considering its size, functions, powers, or procedure,
it is difficult to sec how the Second Chamber will
serve this purpose.

Life of the Legislature
Says Section 61:

“(1) The composition of the Chamber or Chambers of
the Legislature of a Province shall be such as is
specified in relation to that Province in the TFifth
Schedule of this Act.

(2) Every Legislative Assembly of every Province, un-
less sooner dissolved, shall continue for five vears
from the date appointed for their first meeting and
no longer, and the expiration of the said period

of five years shall operate as a dissolution of the
Assembly .

(3) Every Legislative Council shall be a permanent
body not subject to dissolution, but as near as may
be one-third of the members thereof shall retire in
every third year in accordance with the provisions
in that behalf made in relation to the Province
under the said Fifth Schedule.

Note that, while the Assembly has a life strictly
limited to Five Years,—without option even to the
Governor to extlend its life under any circumstances. —
as was only too often the case under the Act of 1919,
—the Legislative Council has a permanent tenure.
The Assembly can be dissolved even before the end
of the five ycars,—though ihe dissclution is an wct of
the Governor within his discretion, and, as such, his
Ministers will have no voice, normally speaking, in
forcing a dissolution.* That form of popular control,

¥('p. Seetion 62(2) ((").
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which the power to demand a dissolution of the
Legislature gives to the British or the Dominions Prime
Ministers, will, accordingly, not be available to the
Indian prototypes of such dignitaries; and so the degree
of influence wielded by the Ministers will diminish in
proportion.

The Legislative Council, or the Upper Chamber,
has a permanent tenure, its members retiring one-
third every third year; so that at most only about a
third of the component parts of the Council could be
changed once in three years. In so far as the Second
Chamber has concurrent and equal powers in matters
of legislation and the general supervision of the admi-
nistration, the continued maintenance, without whole-
sale renovation, of the Legislative Council must not
only render that body soon out of touch with its elec-
torate; but also act as a drag on any forward tendency
in the Lower Chamber, or any progressive ambitions
of the people.

Distribution of Legislative Powers

The general principle followed in making a dis-
tribution of Legislative powers between the Federal
and the Provincial Legislatures seems to be: to make,
as far as possible, a complete, almost water-tight,
division of functions between the two Legislatures in
two separate lists; make each Legislature supreme and
exclusively competent to legislate in its own list of
subjects; assign certain powers to the Governor-
General, or to the Federal Legislature, for Emergency
Legislation, as also for legislation applying to Pro-
vinces on Provincial subjects, if two or more Pro-
vinces agree to demand such common legislation
from the Federal Legislature; and, for any powers re-



Provincial Legislatures 203

maining undistributed, or to solve any doubt that
might arise, to add a Concurrent List of subjects, on
which, under given conditions, both the Provincial and
the Federal Legislature would be competent to legis-
late.

These principles of distributing legislative powers
have been admirably summed and commented upon as
follows by the Report of the Joint Select Committee
of Parliament which considered this Constitution in
Bill form:—

“We have already explained (para. 50 of the Report)
that the general plan of the White Paper, which
we endorse, is to enumerate in two lists the subjects
in relation to which the Federation and the Pro-
vinces respectively will have an exclusive legisla-
tive jurisdiction; and to enumerate in a Third List
the subjects in relation to which the Federal and
each Provincial Legislature will possess concurrent
legislative powers,—the powers of the Provincial
Legislature in relation to the subjects in this list
extending, of course, to the territory of the Prec-
vince. The result of the statutory allocation of ex-
clusive powers will be to change fundamentally the
existing legislative relations between the Centre and
the Provinces. At present the Central Legislature
has the legal power to legislate on any subject,
even though it be classified by rules under the
Government of India Act as a Provincial subject,
and a Provincial Legislature can similarly legislate
for its own territory on any subject, even though
it be classified as a Central subject; for the Act of
each Indian Legislature requires the assent of the
Governor-General, and the assent having been
given, Section 84 (3) of the Government of India
Act provides that “the validity of any Act of the
Indian Legislature or any Local Legislature shall
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1iot be open to question in any legal proceedings
on the ground that the Act affects a Provincial
subject or a Central subject as the case may be.*

As compared to the existing practice, the change
consists in this:—that the overlapping nature of the
legislative authority of the Central and the Provincial
Legislatures is attempted to be abolished. Hereafter,
the laws passed by a Provincial Legislature would be
valid only if they deal with the subjects included in
the Provincial List (II) in Schedule VII of this Act;
and laws passed by the Federal Legislature valid only
if they deal with any matter in the Federal List (I)
in Schedule VII. To the extent that either Legisla-
ture invades the field reserved exclusively for the
other, its acts would be ultra vires and void.

This creates a serious danger of an ominous in-
crease in constitutional litigation, as in the United
States. But, though those who scrutinised the new Con-
stitution in its Bill form were aware of this danger,
they have chosen to run the risk, rather than mar the
plan of exclusive fields for legislation.

The Concurrent List (III) in Schedule VII does not
really gainsay the basic principle of making a com-
plete and exclusive distribution of the subjects for
legislation. It only provides a facility for co-ordinat-
ing or unifying legislation on subjects which may be
of overlapping concern both to the Federal and to a
Provincial Legislature.t

*Para 229 Op. Cit. p. 142,
+Cp. Para 233 of the Report of the Joint Select Parliamentary
Committee.
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Powers of the Provincial Legislatures

The powers of the Provincial Legislature do not
seem to have been defined in any specific Sections of
the Act of 1935. There are, no doubt, provisions, like
Sections 99 and 100, and Schedule VII with its 3 long
list of Federal, Provincial and Concurrent subjects for
legislation, which may appear to lay down the powers
of the Federal and the Provincial Legislature. But the
mere right to pass laws on given subjects does not
exhaust the volume and character of the influence of
the Legislature in shaping the general policy, and
supervising the administrative machinery in modern
democratic policies.*

Legislative

Let us, however, first consider the specific powers
given, even in this department of law-making, which
may indicate the extent of the powers of the Legisla-

tures in settling the general policy of Provincial admi-
nistration.

Says Section 99:—

(1) Subject to the provisions of this Act, the Federal
Legislature may make laws for the whole or any
part of British India for any Federated State, and
a Provincial Legislature may make laws for the
Province or any part thereof.

(2) Without prejudice to the generality of the powers
conferred by the preceding sub-section, no Federal

*For a discussion of the general principles of distribution of powers,
as also of the composition and functions of the Legislature in the new
Constitution, ep. (h, VIII of the Federal Structure.

For the different ways in which the executive can control or dominate
the Legislature, see ibid, (‘h. VI.
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law shall, on the ground that it would have extra-
territorial operation, be deemed to be invalid in
so far as it applies;

to British subjects and servants of the Crown in
any part of India; or

to British subjects who are domiciled in any part
of India wherever they may be; or

to, or to persons on, ships or aircraft registered in
British India or any Federated State, wherever
they may be, or

in the case of a law with respect to a matter ac-
cepted in the Instrument of Accession of a Feder-
ated State as a matter with respect to which the
Federal Legislature may make laws for that State,
to subjects of that State wherever they may be; or

in the case of a law for the regulation or discipline
of any naval, military, or air force raised in British
India, to members of, and persons attached to,
employed with, or following that force, wherever
they may be.

Broadly speaking, the territorial extent of a Pro-
vinecial Legislature’s authority is confined to the Pro-
vince; presumably with regard to all British subjects
within the Province, and with reference to the sub-
jects on which, under section 100, Schedule VII, List 2
and 3, the Provincial Legislature is allowed to legis-
late.

Says Section 100:—

“(1) Notwithstanding anything in the two next suc-

ceeding sub-sections, the Federal Legislature has,
and a Provincial Legislature has not, power to
make laws with respect to any of the matters
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enumerated in List I in the Seventh Schedule to
this Act (hereinafter called the “Federal Legislative
List.”)

t2) Notwithstanding anything in the next succeeding
sub-section, the Federal Legislature, and, subject to
the next suceeding sub-section, a Provincial Legis-
lature also, have power to make laws with respect
to any of the matters enumerated in List III in the
said Schedule (hereinafter called “the Concurrent
Legislative List.”)

(3) Subject to the two preceding sub-sections, the Pro-
vincial Legislature has, and the Federal Legislature
has not, power to make laws for a Province or any
part thereof with respect to any of the matters
enumerated in List II in the said Schedule (herein-
after called “ The Provincial Legislative List.”)

(4) The Federal Legislature has power to make laws
with respect to matters enumerated in the Pro-
vincial Legislative List except for a Province or any
part thereof.”

Under this arrangement, there is an exclusive
Federal List of subjects on which the Federal Legisla-
ture alone is competent to legislate. Likewise, there is
an exclusive Provincial list of subjects, on which the
Provincial Legislature is alone competent to legislate.
Broadly speaking, matters of a common national con-
cern,—applicable more or less to all parts of India, are
included in the exclusive Federal List; while matters
primarily of local provincial concern,—chiefly of an
administrative nature,—are reserved to the Provincial
Legislature to legislate upon.

In Cases of Conflict

On subjects, however, on which both the Federal
and the Provincial Legislature have interest, or which
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relate to more than one Province, room is left for com-
mon, or concurrent legislation, subject to the pro-
visions of Section 107, which says:—

“(1) 1f any provision of a Provincial law is repugnant

(2)

3)

to any provision of a Federal law which the Federal
Legislature is competent Lo enact, or to any pro-
vision of an existing Indian law with respect to one
of the matters enumerated in the Concurrent Legis-
lative List,, then, subject to the provisions of this
section, the Federul law, whether passed before or
after the Provincial law, or, as the case may be,
the existing Indian law, shall prevail, and the
provincial law shall, to the extent of the repug-
nancy be void.

Where a Provincial law with respect to one of the
matters enumerated in the Concurrent legislative
List contains any provision repugnant to the pro-
visions of an earlier Federal law or an existing
Indian law with respect to that matter, then, if the
Provincial law, having been reserved for the con-
sideration of the Governor-General, or for ‘the
significance of His Majesty’s pleasure, has received
the assent of the Governor-General or of His
Majesty, the Provincial law shall in that Province
prevail, but nevertheless the Federal Legislature
may at any time enact further legislation with
respect to the same matter: Provided that no Bill
or amendment for making any provision repugnant
to any Provincial law, which, having been so
reserved, has received the assent of the Governor-
General or His Majesty, shall be introduced or
moved in either Chamber of the Federal Legisla-
ture, without the previous sanction of the Gover-
nor-General in his discretion.

If any provision of a law of a Federated State is
repugnant to a Federal law which extends to that
State, the Federal law, whether passed before or
after the law of the State, shall prevail, and the law
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of the State shall, to the extent of the repugnancy
be void.”

In these provisions, an attempt is made to solve
the cases of conflict of jurisdiction or legislation, on
common subjects, or between earlier and later legis-
lation by different authorities. Federal legislation is
given a certain pre-eminence, in that it is allowed to
prevail, in cases of conflict with a Provincial law on
the same subject; while Provincial legislation is void
ipso facto, in so far as it is repugnant to the Federal
legislation.

This is rather a confusing provision, and would
leave considerable room for litigation of a constitu-
tional character, somewhat in the manner of the
United States of America. But, perhaps, the peculiar
condition of India,—and particularly the traditions,
conventions, and common ground, created by the slow
evolution of Provincial autonomy in this country, may
explain the necessity of:—

(i) making certain exclusive lists of subjects on which

the Federal and the Provincial legislatures res-
pectively can legislate;

(ii) making one more common Jist, on which hoth
may legislate, the Federal Legislature prescribing
the common mode or Form, the Provincial Legisla-
ture on the same subiect laying down the forms
and terms of the actual administration or execu-
tive action;

(iii) providing for a solution of the conflict when-
ever overlapping legislation takes place; and

(iv) assigning certain reserve powers to the Federal
Legislature to (x) legislate for more than one
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Province even on exclusively provincial subjects;
(y) as also in cases of emergency.

Federal Legislation for more than one Province,

and in Emergencies

These two matters are provided for by Sections
102 and 103; while the assignment of yet undistributed
powers of legislation,—the so-called Residuary Powers,
—is made to either the Provincial or the Federal Legis-

lature,

under Section 104, under a notification of the

Governcr-General issued in his discretion.

Says Section 102:—

“(1) Notwithstanding anything in the preceding sec-

(2)

tions of this Chapter, the Federal Legisliature shall,
if the Governor-General has in his discretion de-
clared by a proclamation (in this Act referred to as
a “Proclamation of Emergency”), that a grave
emergency exists whereby the security of India is
threatened, whether by war or internal disturb-
ance, have power to make laws for a Province or
any part thereof with respect to any of the matters
enumerated in the Provincial Legislative List:
Provided that no Bill or amendment for the pur-
poses aforesaid shall be introduced or moved with-
out the previous sanction of the Governor-General
in his discretion, and the Governor-General shall
not give his sanction unless it appears to him that
the provision proposed to be made is a proper pro-
vision in view of the nature of the emergency.

Nothing in this section shall restrict the power of
a Provincial Legislature to make any law which
under this Act it has power to make, but if any
provision of a Provincial law is repugnant to any
provision of a Federal law which the Federal Legis-
ture has under this section power to make, the
Federal law, whether passed before or after the
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Provincial law, shall prevail, and the Provincial
law, to the extent of the repugnancy, but so long
as the Federal law continues to have effect, be
void.

(3) A Proclamation of emergency (a) may be revoked
by a subsequent Proclamation; (b) shall be com-
municated forthwith to the Secretary of State and
shall be laid by him before each House of Parlia-
ment; and (c¢) shall cease to operate at the expira-
tion of six months, unless before expiration of that
period it has been approved by resolutions of both
Houses of Parliament.

(4) A law made by the Federal Legislature which that
Legislature would not but for the issue of a Pro-
clamation of Emergency have been competent to
make shall cease to have effect on the expiration
of a period of six months after the Proclamation
has ceased to operate, except as respects things
done or omitted to be done before the expiration of
the said period.

Proclamation in a National Emergency and that in a

Constitutional Crisis

It must be noted that this Proclamation of Emerg-
ency is essentially different from that contemplated in
Section 45, (or in Section 93) which the Governor-
General (or the Governor) can issue on his own, in a
situation, in which, in his opinion, the government of
the country cannot be carried on in accordance with
the provisions of this Act, while under the Proclama-
tion of Emergency under Section 102 the situation
is such that the Governor-General declares “a grave
emergency exists whereby the security of India is
endangered.” The former (under Section 45) may
simply be a political impasse, wherein the Government
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of the Federation cannot, in the opinion of the Gover-
nor-General, be carried on, in accordance with the
provisions of the Constitution; while the Emergency
contemplated in Section 102 must be almost a national
calamity, which imperils the security of the whole
country. The same applies, mutatis mutandis, to the
Proclamation issued by a Governor under Section 93.

It is an irony of politics, that whereas in a mere
political impasse, the Governor-General (or the Go-
vernor) is empowered practically to suspend the entire
Constitution, and arrogate to himself such functions as
he in his discretion deems necessary to meet that par-
ticular difficulty, in a national emergency, endanger-
ing the security of the whole land, the powers given
to the Federal Legislature are to legislate for a Pro-
vince on a subject of exclusively provincial concern,
as comprised in List II of Schedule VII. While Sec-
tion 45 affects the power of the Governor-General and
extends it substantially, Section 102 concerns the
entire Federal Legislature, whose power to legislate on
a Provincial subject in a national emergency is, if any-
thing, closely circumscribed. Nothing shows up so
clearly the angle of vision of those who drafted the
Act of 1935,—nothing explains more fully the distrust
of the Indian politician in the British politician’s mind,
—as this difference of treatment of a purely political
difficulty and of a national emergency.

Safeguards

Even the safeguards provided,—the checks or
balances—in respect of such extraordinary powers, are
notably different, though in both cases the Governor-
General acts in his discretion. (a) A Proclamation of
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Emergency lasts only for six months, unless earlier
revoked, or unless approved by specific resolutions by
both Houses of Parliament. But the machinery of gov-
ernment created under a Governor-General’s Procla-
mation under Section 45 may endure for 3 years, and
may even involve the abolition or abrogation of the
entire Federal Structure of the Commonwealth of India.
(b) Again, while under the Proclamation issued in
accordance with Section 45, the Governor-General may
exercise almost any power, except suspending the Fe-
deral Court, under the Proclamation of Emergency, the
Federal Legislature is only allowed to legislate on a
Provincial subject, or for a Province. Further com-
ment to emphasise the difference between these two
types of emergency action by the Governor-General is
superfluous.

Common Legislation for two or more Provinces
Section 103 provides:—

“If it appears to the Legislatures of two or more Pro-
vinces to be desirable that any of the matters
enumerated in the Provincial Legislative List
should be regulated in those Provinces by Act of
the Federal Legislature, and if resolutions to that
effect are passed by all the Chambers of those Pro-
vincial Legislatures, it shall be lawful for the Fede-
ral Legislature to pass an Act for regulating that
matter accordingly, but any Act so passed may, as
respects any Province to which it applies be
amended or repealed by an Act of the Legislature
of that Province.”

It is not clear what precise class of subjects are
contemplated for action under this Section. But if
interprovincial means of communications,—other than
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the Railways or Airways, not exclusively in charge of
the Federal authority,—need such agreed and common
legislation, passed by the Federal Legislature at the
instance of the Provincial Legislatures co.cerned, the
Federal Legislation on the matter should have been
given a greater validity and permanence than seems to
be accorded by this Section. Provincial Legislatures
desiring such common, Federal, legislation, ought to
be stopped from rendering such legislation invalid by
enacting subsequently their own particular legislation
on the same subject. There is no mention, in the Sec-
tion quoted, of any previous agreement on the subject,
before one of the Provinces, agreed on such common
legislation at the time of its enactment, subsequently
proceeds to repeal or nullify it by its own separate
legislation; and so the arrangement in this section does
not seem to be as happy as it might have been.

Residuary Powers

Section 104 provides for the yet unprovided case
of any subject remaining undistributed in the several
lists given in the Schedule VII to the Act.

Section 104:—

“(1) The Governor-General may by public notifica-
tion empower either the Federal Legislature or Pro-
vincial Legislature to enact a law with respect to
any matter not enumerated in any of the Lists in
the Seventh Schedule to this Act, including a law
imposing a tax not mentioned in any such List,
and the executive authority of the Federation or
of a Province, as the case may be, shall extend to
the administration of any law so made, unless the
Governor-General otherwise directs.

(2) In the discharge of his functions under this section
the Governor-General shall act in his discretion.”
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This is not a very logical solution, though it may
in practice prove more effective and acceptable than
any other.

On the whole, any attempt to distribute the sub-
jects for legislation, as between the Centre and the
Provinces, is unlikely to prove wholly acceptable to
ardent advocates of complete Provincial Autonomy.
They would confine the Federal Legislature only to a
definitely specified list of subjects, leaving all undis-
tributed powers to the Provinces. Nor is it likely to
please those ardent Nationalists who see in any pro-
minence given to the Provincial sentiment an encour-
agement to those forces of disintegration of the Indian
Nation, which they would strengthen and maintain at
any cost. The supplementary powers given to the
Governor-General; the presence of a Concurrent List;
and the inevitable action of social evolution or scientific
developments, must make this elaborate mechanism
extremely complicated and difficult to operate.

Limitations on Indian Legislatures

Before we pass on to a serutiny of the Lists of Sub-
jects on which the Provincial Legislatures are entitled
to legislate,—and in connection with which the execu-
tive authority of the Provincial Governments is to be
exercised,*—let us consider the limitations or restric-
tions imposed by law on the legislative powers of the
Indian Legislatures.

Reserved Powers of Parliament

By Section 110, the supreme power of Parliament
to legislate for British India, or any part thereof, (and

*(Cp. Section 49, ante p.78.
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presumably on any subject), is expressly saved and
reserved. Neither the Federal nor any Provincial
Legislature is empowered to make any laws affecting
the Sovereign or the Royal Family of the United King-
dom, or the Succession to the British Crown, or the
suzerainty, sovereignty or dominion of the Crown in
any part of India, (i.e., in Indian States), or the follow-
ing acts of Parliament: (i) the Law of British Nation-
ality; (ii) the Army Act; the Air Force Act; the Naval
Discipline Act. The substance of this last may be re-
enacted by the Indian Federal Legislature, with such
modifications, as regards the Indian Naval forces, as
any existing Indian Act may have made, and as regards
other naval forces under the authority of the Federal
Government, by such Orders in Council as may have
been passed under Section 66 of the Government of
Indian Act, or (iii) the law of Prizc or Prize Courts.

Two classes of exceptions are admitted to this
general provision, viz.:—(a) in so far as any provision
of this Act itself may permit an Indian Legislature to
amend this Act, or any Order in Council made, there-
under, or Rules made by the Secrctary of State under
this Act (e.g. in regard to the conditions of service
of persons directly appointed by him to certain Civil
Services, or certain Civil Posts, in India). or by the
Governor-General or Governor, acting in his discre-
tion, or in the exercise of his individual judgment;
and, secondly, (b) as regards the Prerogative right of
His Majesty to grant special leave to appeal from any
Courts, which may be derogated from if expressly per-
mitted under any provisions of the Act of 1935.
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Previous Sanction of.the Governor-General or of the
Governor.

Apart from these specific restrictions, on behalf of
the sovereign authority of the British Parliament, there
are the provisions of Section 108, which require previous
sanction of the Governor-General to be given in his
discretion, (i.e., without necessarily any reference to
his Ministers), for the introduction of certain classes of
Bills in the Federal or the Provincial Legislatures; and
of the Governor, similarly, regarding certain matters
of provincial legislation. These matters are—

108 (1) Unless the Governor-General in his discretion

thinks fit to give his previcus sanction, there shall
not be introduced into, or moved in, either Cham-

ber of the Fedcral Legislature, any Bill or amend-
ment which

-~

(a) repeals, amends or is repugnant to any provisions
of any Act of Parliament extending to British

India; or

(b) repeals, amends or is repugnant to any Governor-
General’s or Governor’s Act, or any ordnance pro-
mulgated in his discretion by the Governor-General
or a Governor; or

(c) affects matters as respects which the Governor-
General is, by or under this Act, required to act in
his discretion;

(d

or repeals. amends or affects any Act relating to
any police force; or

(e) affects the procedure for criminal proceedings in
which European British subjects are concerned;
or

(f» subjects persons not resident in British India to
greater taxation than persons resident in British
India. or subjects comnanies not wholly controlled
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and managed in British Ipdia to greater taxation
than companies wholly controlled and managed
therein; or

(g) affects the grant of relief from any Fcderal tax on
income in respect of income taxed or taxable in the
United Kingdom.

Similarly, by subsection (2) of the same section,
the previous sanction, granted in his discretion, of the
Governor-General is made requisite for the introduc-
tion or moving of any Bill or amendment, in any
Chamber of a Provincial Legislature, which—

(i) repeals, amends or is repugnant to an Act of Par-
liament extending to British India;

(ii) repeals, amends, or is repugnant to any Governor-
General’s Act, or any ordnance promulgated in
his discretion by the Governor-General;

(iii) or affects the discrelionary powers or functions of
the Governor-General;

(iv) or affects the procedure in criminal proceedings
in which European British subjects are concerned.

The Provincial Legislatures are likewise enjoined
to obtain the previous sanction of the Governor,
granted in his discretion for the introduction or
moving of any Bill or Amendment in any Chamber of
the Provincial Legislature, which (x) repeals, amends
or is repugnant to a Governor’s Act, or an Ordinance
promulgated by the Governor in his discretion; or (y)
repeals or amends or affects any Act relating to a
Police Force.*

*Jee also séctions 226, 267, 271 under which certain classes of
Bills or amendments require previous sanction of the Governor. c¢p. Supra,

pp. 93—94. See also the Instrument of Instructions, Articles XVI & XVIL
ante pp. 116—117.
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The previous sanction required for some of these
measures is a matter only of Procedure. That is to
say, the Governor or the Governor-General is not pre-
cluded, merely because he has given the prior sanc-
tion to the introduction of a Bill, or to the moving of
an amendment thereon, from afterwards vetoing the
same Bill or amendment, or for reserving it for the
assent of the Governor-General, or for consideration by
the King-Emperor.* Conversely, no Bill or amend-
ment, to which the required previous sanction was
not given, is to be invalid, if Assent to that Act is
given by the Governor, the Governor-General, or the
King-Emperor in the case of the provincial legislation.
These provisions make the position of the exe-
cutive chief of the government dominating, while the
Legislatures arc, in effect, only the registry offices for
the wishes of the executive head of the Govern-
ment.

The Governor’s Assent, &c.

We have already noticed the provisions of Section
75 which empowers the Governor, in his discretion, to
assent to a bill duly passed by the entire Legislature,
or reserve it for consideration by the Governor-

“Cp. 109, —(1) Where under any provisions of this Act th‘ pre-
vicus sane(ion or recommendation of the Governorieneral or of a Govern-
nor iv required to the introduction or passine of a Bill or the moving of
av amendment, the giving of the sanction or recommendation shall not be
construed as precluding him from exercising subsequentlv in regard to the
Bill in guestion any powers conferred upon him by this Act with respect
{0 the withholdinge of assent to, or the reservation of Bills.

(2) No Aet of the Federal Legislnture or a Provineial Legislature
and va provision in oanv such Aet, shall be invalid by reason onlvy that
SHMe previo sanction or recommendation was not given, if assent to
that Aet wox oiven—
(n) Where the previous sanction or recommendation required was
that of the Governor. eitther by the Governor, hy the Governor-
Jenera’. or hr His Majesty:

(h) Where the wprevious sanction or recommendation required was
that of the (overnor-General, either bv the Governor-(feneral or
by Tlis Majesty.




220 Provincial Administration in India

General. The Governor’s assent, given in the name
of His Majesty, is, under the Indian constitution, not
likely to be a mere formality. Judging from the
powers of reservation and reconsideration, provided
for in the same section (75).,* as well as hearing in mind
the express authority to the Governor to “withhold
assent,” it is likely to be an active check on too great
a forward elan of the Provincial Legislatures, or their
leaders, the progressive, or radical, politicians of India.¥

The Governor has, under the same Section, the
right to “return™ a Bill, duly passed by the entire Pro-
vincial Legislature, “with a message requesting that
the Chamber or Chambers will reconsider the Bill or
any specified provisions thereof, and, in particular,
will consider the desirability of introducing any such
amendments as he may recommend in his message;
and, when a Bill is so rcturned, the Chamber or
Chambers shall consider it accordingly.” (75, Proviso) .
It is not quite clear what would happen to a Bill which
has thus been returned with specific recommendations

75, A Tl which has heen passed by the Provineal Leaoislative
Assembly or, in the care of 2 Provinee having a Legislative Couneil, has
been passed by hoth Chambers of {he Provincial TLeciclature, shall be pre-
sented to the Governor, and the Governor in hiz diseretion shall declare
either that he a-<ents in Iis Vaiestv's nume to the Bl or that he with-
holds assent therefrom. or that he reserves the Bill for the consideration
of the Governor-Gieneral:

Provided that the Governor mav in his diserction return the Bill
together with a mess requesting that the Chamber or Chambers will
reconsider the ™ or wsvecified provisions thereof and, in particular,
will eonsider the desireniiity of introducing any sueh amendment as he

may recomamend in his message and, when a Bill s g0 returned, the
Chamber or Chamber< shall veconsider it accord >0y '

“

7Note that nnder section 75 the Governur  reserves a  Bill  to
which he peither assents nor withholds assent for consideration by Gover-
nor General. It i< the Governor-General, who, under the authoritv given
to him by Section 76(1), mav in his diccretion declare ““that he reserves
the Bill for the «<ignificance of Tlic Majesty's pleasure therveon.''  The
King would, in assenting to or dicallowing any measure so reserved by
the Governor-General, naturally act on the adviece of the Secretary of
State: and that officer is outside the scope of any Ministerial responsibility
to the Tndian Legislatnre. In such cases, therefore, the idea of Provincial
autonomy, it the form of re<ponsible Parlinmentiary Government, would bo
nullified.
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by the Governor, if the Legislature continues to be
obdurate and refuses to make the Amendments desired
by the Governor. There is, of course, the expedient
of a Joint Sitting of the two Chambers;* and there the
reserve powers of the Governor, as also the latter’s
right to dissolve a recalcitrant legislature.t But whe-
ther, by all or any of such means, the Governor will be
able to force a Bill upon the Legislature, in the form
he wants, is a little doubtful.

The Governor-General’s Assent, &c.

The same powers, practically speaking, of assent-
ing to, withholding assent, or reserving a Provincial
Bill for consideration by the King are reserved, by
‘Section 76, to the Governor-General, in regard to Bills
reserved by the Governor of a Province for considera-
tion by the Governor-General.} Likewise, the Governor-
'General has the right to return a Bill with specific
recommendation for its amendment to the Governor,
and the Bill so returned and recommended must be
considered by the Provincial Legislature concerned.

*('p. Section 74,
1Cp. Sections 61 and 62.

F76.—(1) When a Bill is reserved by a Governor for the consideration
of the Governor-General, the Governor-General shall in his dis-
eretion declare, either that he assents in Ilis Majesty's name to
the Tl or (hat he withholds assent thierefrom or that he reserves
the Bill for the signification of Tlis Majesty’s pleasnure thereon.

Provided that the Governor-Geuweral may, if he in hix disceretion
thinks fit. direet the Governor to return the Bill to the Chamber,
or, as the ense may be, to the Chambers, of the Provincial Legis-
lature together with such a message as is mentioned in the
proviso to the last preceding section, and when a Bill ix so
returned, the Chamber or Chambers shall reconsider it accordingly,
and if it is again pasxsced by them with or without amendment, it
shall he presented again to the Governor-General for his
consideration.

{2) A Rill reserved for the signification of Tlis Majesty's pleasure
shall not become an Act of the Provineial Legislature unless and
until, within twelve months from the day on which it was
presented to the Governor, the Governor makes known by public
notification that Ilis Majesty has assented thereto.
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Whether passed with or without amendment by the
Provincial Legislature, the Bill must be resubmitted to
the Governor - General for his consideration.
[76 (1)]. Here also the same doubt remains as to
what would happen if the Provincial Legislature con-
cerned remains obdurate, and refuses to pass the Bill
in the form recommended by the Governor-General, or
in any other form, except the one in which it was
originally passed by them.

Powers of the King-Emperor.

Over and above these two dignitaries in India,—
the Governor and the Governor-General,—there is the
power of the King-Emperor to disallow a Bill reserved
for his consideration by the Governor-General. Un-
less within a year after the Bill, on presentment to the
Governor for his assent, had been reserved for the
signification of His Majesty’s pleasure thereon, the
Governor publicly notifies that the King has given his
assent, no such Bill can become an Act of the Provin-
cial Legislature. [76 (2)]. Not only is the indirect
Royal Veto thus revived, so far as the Acts of the
Indian legislatures are concerned; but the veto is made
exercisable on the advice of a Minister who owes no
responsibility to the Indian people.

When, since the Statute of Westminster, 1930, the
King acts in any constitutional matter in any of his
Dominions beyond the seas, he acts on the advice of
his Dominion Ministers, even though that advice might
be in opposition to the advice of his Ministers in the
United Kingdom. True, no actual cases have arisen
in which the King was placed in the embarrassing
position of having to act, with regard to a Dominion,
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on the advice of his Ministers in that Dominion, and
in opposition to the advice of his Ministers in the
United Kingdom. But the fact remains that, while
in all Dominion affairs, the proper constitutional
advisers of the British Sovereign are the Dominion
Ministers,—even in opposition, if it should so happen,
to the British Ministers proper,—in regard to India,
which is alleged to be given a Responsible Government
under this Constitution, the proper constitutional
adviser of the King-Emperor ought to be the Indian
Ministers, and not the Secretary of State for India.
The actual position as laid down in the Con-
stitution is quite the reverse. The King has not only
the right to withhold assent from a Bill duly passed by
an Indian Legislature, but, by a mere silence for more
than a year after that measure had been reserved by
the Governor (or Governor-General) when presented
for his assent, he can make such a measure ccase
to be, he has the still more extraordinary right,
in connection with the measures passed by the Indian
Legislatures, to disallow Acts duly passed by the
Legislature and assented to by the Governor or the
Governor-General, as the case may be, within 12
months of the date of such assent (77).* This is the
direct Veto of the Crown over Indian Legislation.
When an Act is so disallowed by the King-Emperor,

“the Governor shall forthwith make the disallow-
ance known by public notification, and as from the
date of the notification the Act shall become void.”
(Italics ours.)

ANy Act assented 1o by the Governor or the Governor-General, may
be disallowed by Tix Majestsy withun twelve months from the date of
the Assent, and where anv Aet is so disallowed the Governor shall forth-
with make the disalowance known by public notification, and as from
the date of the notification the Act shall become void

Cp. Section 32 for the similar disallowance of the TFederal legisla-
tion.
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It is difficult to appreciate the significance, or the
necessity, of such an extraordinary and unprecedented
power to the King-Emperor in the working Constitu-
tion of India. @ The Governor’s and the Governor-
General’s power to withhold assent is bad enough,
being a direct veto authorised by the Constitution Act.
But that is not all. The King’s power to disllow an
Indian law, duly passed, is wholly new, both in the
Indian and in the British Constitution. The Royal
Veto in England has been dead, for all practical
purposes, since the days of Charles II, or 250 years.
But even when it was in active use, it consisted in a
mere negation of a legislation proposed; and not the
positive disallowance of an Act duly passed by the
Legislature, after as long as 12 months. It is impos-
sible to conceive of any instance, in which, within 12
months of the due passage of an Act of an Indian
Legislature, circumstances arise or peculiarities are
discovered in the Act as passed, which might
necessitate such an unusual course as this. It may
legitimately be doubted, if, under the letter or the
spirit of the British Constitution, the King has any such
prerogative right of disallowance of a properly passed
Act of the British Parliament, or of any Dominion
Legislature. It is impossible to conceive of circum-
stances under which all the safeguards against hasty
ill-considered, or unfriendly legislation by an Indian
Legislation, including the rights reserved to the
Governor and to the Governor-General, would fail so
completely, that recourse would have to be had to
this extraordinary,—and to our mind, extra-constitu-
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tutional,—power of the British King to rectify a mis-
chief, presumably, done by such an Act of an Indian
Legislature.

Even granting the possibility of such mischief, in
the midst of all the safeguards, limitations, restrictions
or reservations, is it not possible to undo that mischief
by a simple Act of Repeal of the given measure, rather
than upset the entire constitution in its basic spirit by
such a device? Whatever the role of the Ministers,
the King in Britain never takes such a direct part in
the governing of the United Kingdom. Frankly, it is
beyond any mortal intelligence to understand the
necessity, or justice, of such a provision, let alone its
wisdom or propriety.*

*Tt is_interesting to point out that the Report of the Select Com-
mittee of Parliament on thiz Bill is entirelv silent regarding this extra-
ordinary power given to the British sovereign to disallow, after a year,
a duly passed Act of an Indian Legislature. Para 143 of the Report
LIS N

‘‘The proposals with regard to the Governor’'s assent to Bills are in
standard constitutional form. They provide that the Governor may
at his diseretion either assent to a Bill. or refuse his assent, or may re-
se1ve the Bills for the consideration of the Governor-General. who may
in his turn either assent cr withhold assent or reserve the Bill for the
signification of Tlis Majesty's pleasure: We regard this discretionary
power as a real one to be used whenever necessary. (Black ours). We
note a proposal whereby the Governor would he empowered to return a
Bill to the Legislature for reconsideration in whole or in part, together
with such amendment, if anv, as he may recommend. A provision of this
kind (which has Dominion as well as Indian precedent in its favour),
may, we think, prove extremely useful for the purpose of avoiding or
mitigating a conflict between the Governor, or perhaps the Governor and
his ministers, and the Legislature, and will afford opportunities for com-
promise which would mnot otherwise be available.’’

There is not a word in this of the King's right to dixallow an Act
of an Indian Legislature, duly passed. as late as a year after its passage:
and it is impossible to find either British or Domimon precedent for
such a departure from the spirit of anv constitutional reform. The decla-
ration by the Federal Court of an Act to be ultra vires or otherwise invalid
is, of course. quite a normal constitutional provision: but totally different
from this power given to the King-Emperor to disallow an Act qf the
Legi<lature.

The remarks of the Joint Select Comimittee of Parlinment in con-
nection with a proposal to require the previous consent of the Governor for
the introduction of anv Bill, or amendment, in a provincial legislature,
which is alleged to affect the religion or the religious usages of any
given community, are interesting to read and contrast in this connection.

Cp. Para 141 of the Report.
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Legislative Lists: Comments

The Legislative lists,—Federal, Provincial, and
Concurrent,—are given in an Appendix to this
Chapter. It would add unduly to the .cope of this
Monograph, were we to insert here a critical disserta-
tion on each of the several items contained in the differ-
ent Lists,—the fitness of the Provincial or the Federal
Legislatures, respectively, to pass laws on any of those
subjects; the propriety of having any particular item in
a given List; or the possibility of conflict arising out of
any overlapping authority resulting from this distri-
bution of legislative powers between the component
Units and the Federation.

For the purposes, however, of a general apprecia-
tion of the arrangements made, it may be observed:—

(1) that the scope of the Provincial executive Govern-
ment is made co-extensive with the legislative
powers given to the Legislatures. This applies only
to the Council of Ministers, and not to the Gover-
nor, the chief executive authority in every Pro-
vince. The Governor has certain exclusive dis-
cretionary authorities, and some Special Responsi-
bilities. In these, the Ministers have either no
place; or, if they are consulted at all. the Governor
is not bound to follow their advice. Again, while
the Governor’s assent to every Bill is indispensable,
and his previous sanction or recommendatlion in
some measures essential. the Legislature’s concur-
rence in the Governor’s Acts or Ordinances passed
under given circumstances is not at all necessary.
All this is, be it further noted, in addition to the
Governor’s power to suspend the entire Constitu-
tion. (Section 93.*)

*Savs Section 99—

(1) If at any time the Governor of a Provinee is satisfied that a
situation has arisen in which the Government of the Province cannot

(Continued on page 227)
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(2) The items in the several Lists are, generally speak-
ing, so arranged as to leave the Provincial Govern-
ments matters of local import; while to the Federal
Government are left matters of national concern.
But even in the exclusive Provincial field, there are
several items which may be overlapping, or cause
confusion in legislation, not to mention conflict in
executive authority. Means of communications,
(18), other than the Federal Railways, are, for in-
stance, left to the Provincial Legislatures to legis-
late upon. In view of the growing importance of
the road, thanks to the increasing vogue of the
automobile traction, and in view of the admitted
competition between the Road and the Railway
resulting in heavy deficits on the latter,—the
chances of conflict in this field are by no means

(Continued from page 226)

be carried on in accordance with the provision of this Act, he may by
proclamation (a) declare that his functions shall, to such extent as may
be specified by the Proclamation, be exercised by him in his discretion;
(b) assume to himself all or any of the powers vested in or exercisable by
any Provineial body or authority: and any such Proclamation may con-
tamn such ncidental and consequential provisions as may appear to him
to be necessarv or desirable for giving effect to the objects of the Procla-
mation, including provisions for suspending in whole or in part the opera-
tion of any provisions of this Act relating to any Provincial bodv or au-
ithority: Provided that nothing in this sub-section shall authorise the Go-
vernor to assume to himself any of the powers vested in or exercisable
by a High Court, or to suspend, either in whole or in part, the operation
of any provisions of this Act relating to High Courts.

(2) Any such Proclamation may be revoked or varied by a sub-
sequent Proclamation.

(3) A Proclamation under this section (a) shall be communicated
forthwith to the Secretarv of State and shall be laid by him before
each House of Parhament: (b) unless it is a Proclamation revoking a
previons Proclamation, shall cease to operate at the expiration of six
months.

(4) If the Governor, bv a Proclamation under this section, assumes
to himself any power of the Provincial Lemslature to make laws, any
law made bv him in the exercise of that power shall, subject to the terms
thereof, continue to have effect until two years have ceolapsed from the
date on which the Proclamation ceases to have effect, unless sooner repeal-
ed or re-enacted by Act of the appropriate Legislature. and anv refer-
ence in this Act to Provincial acts, Provincial laws, or Acts or laws of
a Provincial Legislature shall be construed as including a reference to
such a law.

(5) The functions of the Governor under this section shall be
exercised by him in his discretion and no Proclamation shall be made
by a ‘Jovernor under this section without the concurrence of the Governor-
Genoral in his diseretion.
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imaginary. The Provincial Governments have, as
will be seen more fully in the Chapter on Provin-
cial Finance, no such ample resources assured to
them as to render them immune from temptation
to try new sources of income. Some fcrm of taxa-
tien on the road traffic may. therefore, be guite in-
evitabhle; or some kind of direct encouragement to
the styimulation of that traffic by the Provincial
government, even to the prejudice of the traffic
on the railways, appears to be a very likely con-
tingency in the near future. There are other
items, tco, in developing which Provincial Govern-
ments muy come into conflict with the Federal laws
or authorities. And though the Constitution does
provide that, in the event of a conflict between
a Federal or an existing Indian law and a Pro-
vincial law passed hereafter, the Federal or Indian
law shall prevail, it does not by any means obviate
the chance of mischief, disaffection and conflict
between the Federal—or all-India.—authority,
and the Provincial.

Cenversely, there are common subjects of legisla-
tion, —especially in tve Concurrent List, on which
tho.e hodenne inunsdly in the unity, integrity,
and sclivorily of Indin o5 a natisn. -9 even those
desiriti 2 a compdele and muiually exclusive division
of legislative funections betwen thie Fedoeration and
the Provinces—inight have wished for more exciu-
sive authority to each group. In all matters of
social usage and social institutions, like marriage
and divorce, it is neceszary to leave a margin of
powel to Provincial Legislatures to shape their own
destiny in such matters. Thére is undeniable
danscer, however, in such an arrangement, that
while some progressive provinces may go ahead
with liberalising social legislation,—though one
cannot say, at the moment, which, if any, province
in India would he the pioneer of social legislation
in a liberal direction,—others might lag behind, to
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the prejudice, not only of their own social evolution,
but cven to that of their neighbours. Relief of
poverty and unemployment seems, also, an over-
tapymg feonction, Jide, items 32 in List IT, and 27
and 23 in List TII. Social legislation, which will
aim at aifording a measure of security to industrial
and agricultural workers against the predatory
and exploilive motives of the capitalist civilisation,
is largely a matter of the ways and means, even
where the principle is accepted, and the ground is
ready for introducing such legislation. The Indian
Provinces, it will be evident in the Chapter on
Finance, are not likely to have such resources at
their disposal as to introduce, in the early years
of the new regime, any legislation tending 1o make
more Lolerable the lot of the productive worker. But
cvenr if they were, one should have thought it
would he more Lo the commrmon national berefit to
hove o stornaar? pilan of adtion in Lhis feld, allow-
ine Provincial Legislatures, or the Government
departments concerned. the power to make hy-laws
under the common national leeislation suited to
the individual reguiremenis of cacn province.

Finallv, the common g¢round as rogards such
matters as the Civil and Criminal Procedure Codes,
or the law of Crimes, is equally productive of con-
stiturional douibls ana difficabiiec - sivce a ceae-
tionary province may pass legislation in this con-
nection which may o\ect ihe eivie 1ife through-
out the countiry. It is interesting to note that, at
the Round Table Confercnces, the Mus!im repre-
sentatives were almost to a man in favour of
leaving all the undistributed powers of legislation
to the Provinces, giving to the Federation a strictly
defined list of subjects to legislate upon, while the
Hindu representatives were as clearly on the oppo-
site side. Why the Muslims should desire the
largest measure of powers to the Provinces at the
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cost of the Centre is difficult to understand, except,
perhaps, on the ground that they dread the un-
avoidable Hindu majority in the Central Legisla-
ture.

No attention is paid, in brief, in laying out
these Lists, to the needs and requirements of the
Indian people,—though more than ample safe-
guards are provided for the Imperial British
interests.

Procedural Restrictions

As though the restrictions, reservations, or checks
outlined above, on the powers of the Provincial Legis-
lature were not enough, the procedure laid down for
exercising these powers makes it more difficult than
ever for the Legislatures to be at all effective in the
day to day government of their Provinces. Under
Section 73,* apart from Financial Bills,—for which
there are special provisions in Section 82,—a Bill, on
any of the subjects on which a Provincial Legislature
is competent to legislate, may originate in either
Chamber of a Bicameral Legislature, or in the Assem-
bly if it is a Unicameral institution. A Bill, once
introduced, is not allowed to lapse, merely because of
the prorogation of the Legislature, nor even by the
dissolution of an Assembly in a Bicameral Legislature,
if the Bill in question was pending in the Legislative

*73. (1) Subject to the <«pecial provisions of this Part of this
Act with respect to finaneial Bill., o Bill may originate in eithor Cham-
her of the Legiclature of a Province which has a Legishitive Couneil,

(2) A Bill pending i the Lewis'atire of 2 Provinee shell not lapse
by reason of the prorogation of the Chamber or Chambers thereof,

(3) A Bill pending iv the Legisiative Counerl of a Province which
has not been passed by the Legislative Assembly shall wpot lapse on a
dissolution of the Assembly.

(4) A Bill which is pending in the Legislative Assembly of a Pro-
vince or which having been passed hy the Legislative Assembly is pend-
dng in the Legislutive Council. shall fapse on a dissolution of the Asgembiy.
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Council of the Province at the time of the dissolution
of the Assembly, and not passed by the Assembly.
But if the Bill is pending final passage in the Legis-
lative Assembly at the time of the dissolution of that
body, or if it is pending in the Legislative Council at
the time of dissolution of the Assembly, though passed
by the Assembly before dissolution, will be considered
as having lapsed by the fact of the dissolution. (73).

Relations between the two Chambers

In a Bicameral Legislature, subject to certain
exceptions, all Bills must be passed by both Chambers.
in an identical form, i.e., if one House passes it in a
given form, and the other House makes any amend-
ment in that form, then the amended Bill must subse-
quently be agreed to by the House which had first
passed it in the new amended form, before the Bill
could be declared to have passed the Legislature, and
could be sent for Assent, &c., by the Provincial
Governor, [74 (1)].*

FT4 - b Nabiject to the provicions of this section, a Ball shall
net b decmed to lave been passed by othe Chambers of the Legislature
of o Province having o Leaislative Counesl, unless ot has been agreed
to by hoh Chambers, cnther waithout amendments or with such amend-
meents ondy we e apreed to by both Chambers.,

(2)y Bt a Bitl o which has heen passed by the Legislative Assembly
ard tpamntted (o the Leesdoinve Counctl s not, before the espiration
of tweive monthe from e reecption by the Council, presented (o the
CGovernor for e acrent Governor mey summon the Chambers  to
meet noa pomnt sitting for the purpose of debherating and voting on the

Tull:

Trovided that 1f it appears to the Governor that the Pall relates to
finaneo ur aflfedts the disel »oof any of s special responsililities, he
mav summon the Chambers to meet moa joint sitting for the purpose
:alfnn-s:llid notwithstanding that the said period of twelve months has not
clapsed.

The functions of the Governor under the vroviso to this sub-section
shall be exercised by him in his discretion,

(3Y  If at o joint sitting of the two Chambers summoned in accord-
ance with the provisions of this section the Bill, with such amendments,

(Continused on page 232)
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A Bill, however, which is passed by the Lower
House, and sent to the Legislative Council, and is not
ready for the presentation to the Governor for his
Assent for a period of 12 months after its passage by
the Assembly, may lead the Governor to summon the
two Chambers to a joint sitting to consider the Bill and
vote upon it [74 (2)]. If the Bill in question affects
any of the Governor’s Special Responsibilities, or relates
to Finance, the Governor may summon a joint sitting
of the Chambers without waiting for the period of 12
months to elapse before the Second Chamber might be
required, as it were, to finish consideration of the
measure submitted to it. If the Governor chooses to
dispense with this period of grace allowed to the
Second Chamber in given cases, he need not at all
consult his Constitutional advisers, i.e., he is entitled to
act in his discretion.

The meaning of these provisions is, that the Second
Chamber is constituted, or at least conceived, to be a
sort of revising body, a curb on the enthusiasm of the
Lower Chamber. The Assembly may pass certain

(Continued from page 231)

if any, as are agreed to in joint sitting, is passed by a majority of the
total number of members of both Chambers present and voting, it shall he
deemed for the purposes of this Act to have been passed bv both Cham-
bers:

Provided that at a joint sittimg—

(a) unlecs the Bill hus been passed bv the Legislative Council with
amendments aud returned to the Legiclative Assembly, no amend-
ment shall be proposed to the Ball other than such amendments,
if any, us are made necessary by the deluy in the passage of the
Bill-

(b) if the Bill has been so passed and returned by the Legislative
Counril, only such amendments as aforesaid shall be proposed
to the Bill nad such other amendments a< are relevant to the
matters with respect to which the Chambers have not agreed:

and the decision of the person presiding as to the amendments which are
admissible under this sub-section shall be final.
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measures; but the Legislative Council is given a whole
twelvemonth before the Governor can be made by
the Ministers to summon a joint session of the Provin-
cial Parliament. The Legislative Council has, indeed,
no right to shelve a Legislative measure passed by the
Assembly permanently. It has every right to suggest
any amendments in the Bill as sent up by the lower
House for its consideration and adoption. And all
these amendments must either be agreed to by the
Assembly before the Bill can be taken up to the Go-
vernor for his Assent,—without which it cannot
become law,—or a period of twelve months must
elapse, in this process of amendments and counter
amendments, negotiations and counter negotiations,
before the Governor can be made to intervene.

Position of the Governor

The Governor may intervene suo motu, if the Bill in
question affects the discharge of any of his Special Res-
ponsibilities, or relates to Finance. When the Governor
intervenes to call a joint sitting of two Chambers suo
motu, he need not wait for the period of grace allowed
to the Upper House to see the reasonableness of the
Lower House in having passed the measure in ques-
tion. The Upper House may delay the measure, by
such tactics, only upto a point. But if, within that
period, the Lower House is dissolved. or ceases to be
in office,—i.e., its term of 5 vears expires,—there may
be a sporting chance that the new Assembly might not
take the same view as its predecessor and might even
drop the measure, or agree to the amendments sug-
gested by the Upper House. But unless the Governor
really takes a keen interest, and has true sympathy
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with the line of policy adopted by the Lower House,
under the advice of the Ministers, it is wholly unlikely
that a situation contemplated in this section could
arise, or its solution as suggested thereii. could be
effective.

Similarly, in regard to the legislative proposals of
the Lower House, affecting any of the Governor’s
Special Responsibilities, or relating to Finance, the
Governor can, and probably will, intervene off his own
bat, without waiting for the period of grace to expire.
But cases are difficult to conceive. in which a Lower
House would have passed a measure affecting one or
more of the Governor’s Special Responsibilities, or
relating to the provincial finance, and the Upper House
seeks to defeat such a measure by dilatory tactics,
which force the Governor to summon a joint sitting of
the Chambers, in his discretion.  There is not much
hope of a Provincial Upper Chamber in India acting,
like the Senate in France, as the guardian of popular
liberties and a curb on the Executive. In all probabili-
ty, the Upper House would be more likely to take the
line of policy in favour with the Governor than the
Lower House; and so the contingency is. normally
speaking, not at all likely to arise.

The only assumption, on which such a contingency
may seem likely is, that, in a particular Province, at a
particular time, the Upper House is more progressive,
more radical, than the Lower; and, as such, while the
Lower takes a line of policy and adopts a measure
which the Governor approves, the Upper House
opposes it, and seeks, by the constitutional power given
to it of co-equal rights in concurring to a piece of legis-
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lation, to postpone decision on the subject,—a wholly
improbable, unlikely, almost inconceivable assumption.

Procedure in Joint Sessions

In a joint sessions, the Lower House must be con-
fident of a majority of 30—50 in-most cases, if it desires
to get a measure passed by this device. For the Pro-
vinces which have a Second Chamber have also a much
larger number in the Assembly, as the following com-
parative Table shows:—

Number of Membhers in

Province e e
Assembly Legislative Council

Madras 215 56 (maximum)
Bombay 175 30 "

Bengal 250 65

United Provinces 228 60

Bihar 152 30

Assam 108 202

The excess of the Lower House over the Upper is,
in all these cases, so considerable, that unless the
division in the Lower House is very close, and there is
practically no sympathy for the measure in the Upper
House, no purpose would be served, so far as the
prestige of the Upper House is concerned, in insisting
upon or necessitating a Joint Sessions of the two
Chambers. In Bengal, for instance, which has the
largest Legislature of 315, unless the number support-
ing a measure in the Lower House falls below 160, and
there is no sympathy for that measure whatsoever in
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the Upper House, the Joint Sessions even in Bengal
cannot defeat the intentions of the Lower House.

The majority needed at a Joint Sitting Jor the pro-
per passage of the Bill is a simple majority of the two
Chambers combined. But, unless the Legislative
Council has passed the Bill and rcturned it to the
Lower House with certain amendments, no amend-
ments would be permitted at a joint sessions which are
not necessitated by the mere cfftux of time. The
amendmeoents made by the Legislative Council to the
Bill as passed by the Assembly in the course of the
Couancil’s first consideration of the Bill, will, of enurse,
be duly considered at the joint sitlings. The only
other zmendments that would be allowed at the joint
sessions must be such as are relevant to the matiers
with respeet to which the Chambers are not agreed in
the first instance [sub-scetion (3) nroviens () and
(by. of Section 74]. As to w
amenaments ave admissible for discussion at the Joint
Sessions must he deeided by the person puesiding at
such joint sittinor.—his decision on the subject being
final.

1., 1 N ’ PR < "
viieiher or nao pavticular

Initiative in the Legislature—Finance

The procedure outlined above is slightly different
in regard to that in connection with Financial Bills in
the Provincial Legislatures. In the first place, where-
as in all other matters competent to the Provincial
Legislature to legislate upon, the initiative may come
from any Member of the Legislature, and in any
Chamber, in matters of finance, including the Provin-
cial Budget, the initiative is almost entirely with the
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Governor, or his Ministers, acting under recommenda-
tion from the Governor. Under Section 78,

“(1) The Governor shall in respect of every financial

(2)

(a)

(b

-

L)

year cause to be laid before the Chamber or Chani-
bers oi the Legislature a statement of the estimated
receipts and expenditure of the Province for that
vear, in this part of this Act referred to as the
“annual financia! statement.”

The cstimates of expenditure embodied in the
annual financial statement shall show separately ta)
the sums required to meet expenditure described
by this Acts as expenditure charged wupon the
revenucs of the Province: and tb) the sum requir-
ed to meet other exoenditure proposed to be made
from the revenues of the Provinee, and shall dis-
tinguish between expenditure on revenue account
from other expenditure. and indicale the sums, if
ary which dare included solely hecoriee e Gorernor
hus directed theis inclusion s bedra necessery for
the due diseliarge of fnsi of nis spec ¢l 108,001 %i011-
tics, (Italics ours).

The jolcieiny expenddure sioll Lo cerneanditure
charged on the revenues of caclh provine c.—

The ralary and allowances of the Governor and
otirer expenditure relating to his office for which
provision is required to be maode by Order in
Couneil;

Debt charges for which the Province is liable
including interest, sinking fund charges and
redemption charges, and other expenditure relating
to the raising of lecans and the service and redemp-
tion of debt;

the salaries and allowances of Ministers and of the
Advocate General;
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(d) expenditure in respect of the salaries and allow-
ances of judges of any High Court;

(e) expenditure connected with the administration of
any areas which are for the time being excluded
areas;

(f) any sum required to satisfy any judgment decree
or award of any court or arbitral tribunal;

(g) any other expenditure declared by this Act or any
Act of the Provincial Legislature to be so charged.

(h) Any question whether any proposed expenditure
falls within a class of expenditure charged on the
revenues of the Province shall be decided by the
Governor in his discretion.”

All these items, and their list is capable of infinite
expansion, especially if the Provincial Legislatures
would follow the advice of the Parliamentary Select
Committee which considered the present Constitution
in its Bill form, and add the salaries and allowances of
the Provincial services also to the list of items “charged
upon the revenues of the Province” and make them
non-votable,—make an aggregate of the Provincial
expenditure which may well absorb more than I of the
Provincial income in the leading Provinces,—those, at
least, whose local debt is not condoned to them under
the Niemeyer Award, and who have a considerable bill
to foot every year in respect of that debt.*

*(', P. Report, J. 8. P. Committee, Para 294:—

‘“*There 15, however, one existing right of Officers appointed by the
Secretary of State, the apphieation of which, as it stands, to civil servants
in gevneral would bhe imposcible, namely, the right to non-votability of
saaries and pensions.  There is, indeed, again nothing derogatory to the
rights and powers of the Legislature in the adoption of a special proce-
dure, similar to the Consnlidated Fund Charges procedure of the British
Parhament, under which certain salaries are authorised bhv permanent
statute in stead of being voted annually on supply, and this is in faet
generally  recogmised  to be  desirable  procedure n o certain cireum-
stances.  Bat, as we point out below in a slightlv different connection
(vide Para 216), this procedure could not in practice be applied to the
galaries of all public servants. We think, however, that it might well be
applied without prejudice to the proposals in the White Puaper, which
provide that certain heads of expenditure shall not be submitted to the
vote of the Provincial Legislature at all.’’
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The limits of the effective authority of the Provin-
cial Government,—narrow as they are under other
provisions of the Constitution Act,—are restricted to
vanishing point by this suggestion. Hence Indian
politicians would be more than justified, if, on the
strength of this provision alone, they condemn the
Constitution of 1935, as offering them a stone when they
had asked for bread.

Non-Votable Items

Section 79 makes explicit the non-votability by the
Provincial Legislature of the seven categories of expen-
diture relating to a Province, and any others that may
be added by the Provincial Legislature itself, or may
follow under the provisions of the Constitution Act
itself. These items are simply not submitted to the
vote of the Legislature at all. The Legislature is,
indeed, given the empty right of merely discussing,
without the power to vote upon, all other items
mentioned above, except the salary and allowances of
the Governor, and other expenditure in connection with
his office (e.g.. his Private Secretary and the staff
attached to that office) ordained byv an Order in
Council®  But such a barren privilege of merely
discussitig what the Legislature is incapable by its vote
to affect can only lead to needless heart-burning,

#¥74. (1) So much of the estimate of expenditure as relates to expe;.\-
diture chorged upon the revenues of a Province shall not be submitted to
the note of the Legislative Assembly, but nothiug i this subsection shatl
be constroed as preventimg the discussion o the legislature of those esti-

mates, other than estrmates relating to eapenditure veferred to in para-
sroph (a) of subsection (3) of the last preceding section,

(2) No much of the said estimates as relates to other expenditure
shall be submitted, in the form of demands for grants, to the Legislative
Assembly, and the Legislative Assembly shall have power to assent, or to
rofuse to assent, to anv demand. or to assent to a demand subject to a
reduction of the amount specified therein,

(3) No demand for a grant shall be made except on the recom-
mendation of the Governor.
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disappointment, and conflict between the Legislature
and the Executive. In every instance in which the
authors of the Constitution Act of 1935 could manifest
their distrust of the Indian Legislature, and could devise
any means to guard against such distrust of theirs being
justified by events, they have taken the utmost possible
precautions to provide against. The working of this Con-
stitution, therefore, in any hope of making it yield con-
structive results for the benefit of the people, is bound
to be sadly disappointing.

The power given to the Lower House, under
Section 79 (2), to vote grants for the provincial expendi-
ture, which is within its competence to vote upon,
marks that Chamber off from the Upper House, which
is not entitled {o assent to any grants for expenditure.
But the Lower Chamber can itself function, in this
regard, only on a recommendation of the Governor. It
is, indeed, not stated how the Governor is to recom-
mend a grant,—i.e., whether he would, in making such
a recommendation, act in his discretion, or exercise his
individual judgment, or simply let his Ministers act in
his name. But we may reasonably assume, that, in this
matter, the Governor stands for his constitutional
advisers, i.e., the Ministers.

The Governor’s Instrument of Instructions con-
tains clear provisions in this behalf, which would assign
certain powers to the Provincial Finance Minister;* but,
so far as the Legislature is concerned, all this would be
a matter of the Ministers’ collective responsibility. The
Governor’s initiative remains unaffected. The prece-
dent of the British constitution, that no grants for
expenditure can be voted except on a motion by a

» ‘:(1;1. WIVI;SAGI;meI.\t A ofil—[n: N uctions, Article ‘\liI“s:nte i). ~171 5.
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Minister of the Crown, is inapplicable, strictly speaking,
in a Constitution wherein a considerable proportion of
the public income is pledged before it is received, and
is placed by the explicit injunction of the Constitution
outside the control of the Legislature.

The Governor is further made an effective, co-ordi-
nate, and even overriding authority in matters of
finance by the following provisions of the Act:—

Section 80:

“(1) The Governor shall authenticate by his signature

(2)

(3

a schedule specifying (a) the grants made by the
Assembly under the last preceding section; (b) the
several sums required to meet the expenditure
charged on the revenues of the Province but not
exceeding, in the case of any sum, the sum shown
in the statement previously laid before the Chamber
or Chambers:

Provided that, if the Assembly have refused to
assent to any demand for a grant, or have assented
to such a demand subject to a reduction of the
amount specified therein, the Governor may, if in
his opinion the refusal or reduction would affect
the due discharge of any of his special responsi-
bilities, include in the schedule such additional
amount, if any, not exceeding the amount of the
rejected demand or the reduction, as the case may
be, as appears to him necessary in order to enable
him to discharye that responsibility. (Italics ours).
The schedule so authenticated shall be laid before
the Assembly, but shall not be open to discussion
or vote in the Legislature. (Italics ours).

Subject Lo the provisions of the next succeeding
section, no expenditure from the revenues of the
Province shall be deemed to be duly authorised
unless it is specified in the schedule so
authenticated.”
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This means that:

(1) In the cases specified in section 78, the expendi-
ture is not to be voted by the Provincial Legislature at
all, even though it absorbs more than half, or three-
fourths, of the revenues of particular Provinces; and
even though, further, such expenditure may involve
grave questions of fundamental policy. The right
merely to discuss some of these items is a barren privi-
lege, since the discussion revealing acute difference of
viewpoint between the settled policy of the executive
government, and the desires of the people as voiced in
the Assembly discussions, can onlyv intensify tension,
or widen the gulf between the Executive and the
Legislature.

(2) Even as regards the items of expenditure which
are subject to the vote of the Provincial Assembly, in
any case in which the Governor considers anv of his
Special Responsibilities involved, that officer is
entitled to restore a grant refused by the Assembly. and
even to restore the reduction of any grant, which in the
opinion of the Assembly need not be as considerable
as the Governor has indicated in his authenticated
schedule of expenditure.

Finance and Special Responsibilities

(3) The doctrine of the Governor’s Special Respon-
sibilities is not applied, it is true, in so many words, to
the maintenance of the provincial credit. Hence
that summary, overriding power over the Budget,
which is given under Section 12 (1) (b) to the
Governor-General in respect of the Federal Budget,
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may be said to have been denied to the Governor.*
But, reading Sections 78 and 80 together; and bearing
in mind the real scope and intention of Section 52
detailing the Governor’s Special Responsibilities, it is
not at all open to doubt that an overriding power is
vested in the Governor as regards all concerns of the
Provincial Finance.

(4) If in any vear the authorised expenditure is
exceeded, the Governor is entitled, by Section 81,f to
present a supplementary Financial Statement for that
vear to the Assembly; and the latter has the same
power,—or the lack of it,—t0 deal with that additional
expenditure. If, then, in any Province, the Govern-
ment specialise in the practice of underestimating the
expenditure on objects or departments not likely to
find favour with the Assembly, at the proper Budget

*Savs the Report of the Joint Select Committee of Parhbament, Para
sd. " We think 1t desirable to make some reference to the suggestion that,
wumong the special responsibilities of the Goyvernor should be included the
rufeguarding of the financial stabihity and eredit of the Provinee, following
the annlogy of the special responsibihty of this kind, which, as we shall
explain later, woe recommend should he imposed on the Governor-General
in telation to the  Federation, v <umilar proposal  was  examined and
rejected by the Statutory  Comnnssion on the ground that a power of
intervention over so wide a field would hinder the growth of responsibility.
We agree with this view oL 0 L But the addition of a special financial
responstinlity  would anerease undulv the range of his special powers.
There s no real parallel with the situation at the centre, where there is
noparamonnt necessity fo avoid action which might prejudice the credit of
Iudia as o whole i the monev-markets of the world, and where so consi-
Aerable @ proportion of 1ts revenues s needod tor the eapenditure of the
reserved departments.'’

The Committee, however, fail to see that in the Provineces, too, for all
practical purposes, almest an eaual propovtion of the revenues is pledged to
obieets over which the Provinem! Legislature would have no control: and
&0 the non addition of a special responsibility upon the Governor in
matters of tinance does not really add at all to the powers or influence of
the Provineial Ministers

781, 1f in respect of any financial yvear further expenditure from the
revenues of the Province becomes necessary over and above the expendi-
ture theretofore authorised for that vear, the (Governor shall cause to be
laid before the Chamber or Chambers a supplementarv statement showing
the evtimated amount of that expenditure, and the provisions of the
preceding sections shall have effect in relation to that statement and that
expenditure as they have effect in relation to the annual financial statement
and the expenditure mentioned therein.
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time, thev can always overreach the Assembly by this
device of Supplementary Estimates, and a supplemen-
tary schedule of authenticated expenditure.®

Radical Innovations in Financial Provisions

(5) The basic theorv of the liabilities placed on the
Indian revenues has been radically recast by the Act of
1935, and the reflection of that change is traceable in
the principles of provincial expenditure. Says Section
150:

(1) No burden shall be imposed on the rerenues of the
Federation or of the Provinces except for the
purposes of India or some part of India.

Subject as aforesaid. the Federation or a Province
muy make grants for any purpose. notwithstanding
that the purpose is mnot one with respect
to which the Federation or the Provincial Legisla-
ture, as the case may be, may make laws.” (Italics
ours).

(2

“It is interesting to note the observations of the Parhamentary Select
Committee who considered this coustitution u its Bill form. They say
(para 317 of the Reporr) speaking of the resular payment of the salaries
etec. of Public Nervants:—

““Im so far as the apprehension mav bhe that a temporary deficiency
might occur 1 the cash required 1o meet such current obligations as the
issue of monthly pay. not through any failure in the annual revenues,
but through cxeessive commitments in other directions, the good sense of
the Government, and the advice of a strong Finance Department, must, in
onr opinion, he relied on as the real safeguard  Nor must it he forgotten
that although a Governor wili not have a special responsibility for safe-
guarding the financial stabihity and ercedit of the province, it will most
certainly be his dutv to see that he his mformation furnished to him which
wonld enable him fo seeure such financial provision as may be required
for the discharge of his other special responsibilities, including of course
his svecial respousibility for safeguarding the lezitimate interests of the
Services. If need arose for the Governor to take special steps for the
purpose, in virtue of his special responsibilities, it would, of course, be open
to him to adopt whatever means were most appropriate in the circumstances,
and, if necessary, to meet the situation »7 torrowing. The powers, avail-
able to him personallv in this respect w, ald i identical with those avail-
able to the provincial Government, If he <hould seek assistance from
the Federal Govermment in the form of a lown. his application would bhe
governed by the provision relating to provincial borrowing which we have
already advocated. The Governor-General will. of course, he responsible
for securing the interests of officers serving at the Centre."’
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Under this provision any monies received as income
or revenue,—and the definition of “revenue” is very
considerably enlarged by Section 136, including not
only the yield of taxation and other normal recurrent
income, but also the borrowed monies,—are open to be
spent on any purpose, which might be regarded as
among the “purposes of India or any part thereof.”

Contrast with this the language of the Act of 1919,
Section 20, and 22 of which are as follows:—

“20 (1) The revenues of India shall be received for and
in the name of His Majesty, and shall, subject to
the provisions of this Act, be applied for the
purpose of the Government of India alone.

2) .. .. (3 .. .. @ ..

22 Except for preventing or repealing actual invasion
of His Majesty’s Indian possessions. or under other
sudden and urgent necessity, the revenues of India
shall not, without the consent of both Houses of
Parliament, be applied to defraying the expenses
of any military operations carried on beyond the
external frontiers of those possessions by His
Majesty's forces charged upon those revenues.”

Whether or not a purpose for which a grant is
demanded is one on which a Provincial (as well as the
Federal) Legislature is cntitled to make laws. the grant
can be validly made. The definition of what is called
“purposes of India” is provided in the gloss of the
Select Committee which scrutinised this Constitution
in its Bill form. Speaking of the question of lending
Indian troops to fight outside the frontiers of India in
the Imperialist wars of Britain,—which was absolutely
forbidden under all the previous Government of India
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Acts, except with the consent ‘of both Houses of the-
British Parliament,—the Committee observe.*

*Para 178 of the Revort.

“There have been many occasions on which the
Government of India have found theniselves able:
to spare contingents for operations overseas, in
which considerations of India’s defence have not
been involved; and we may presume that such
occasions will recur. There appears to be some
misconception in India on this point, which it
would be desirable to remove. It is not the case
that, because a Government can in particular cir-
cumstances afford a temporary reduction of this
kind in its standing forces, the size of those forces
is thereby proved to be excessive; or, conversely,
that if it is not excessive, troops cannot be spared
for service elsewhere. These standing forces are in
the nature of an insurance against perils which
may not always be insistant, but which neverthe-
less must be provided for. There is thus no ground
for assuming a prima facie objection to the loan of
contingents on particular occasions. If on such occa-
sions, the Governor-General is asked whether he
can lend a contingent, he must decide, first,
whether the occasion involves the defence of India
in the widest sense; (Italics ours) and, secondly,
whether he can spare the troops having regard to
all the circumstances at the time. Both these
decisions would fall within the exclusive sphere
of his responsibility. If he decided that troops
could be spared, the only remaining constitutional
issue would be narrowed down to one of broad prin-
ciple, namely, that Indian leaders as represented
in the Federal Ministry should be consulted
before their fellow countrymen were exposed
to the risk of operations in a cause that was not

" their own. In view, however, of the complexities

that may arise, we do not feel able to recommend
that the ultimate authority of the Governor-
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General should be limited in this matter. Our pro-
posal is that when the question arises of lending
Indian personnel of the Defence Forces for service
outside India on occasions which in the Governor-
General’s decision do not involve the defence of
India in the broadest sense, he should not agree
to lend such personnel without consultation with
the Federal Ministry. We have little doubt that in
practice he would give the greatest weight to the
advice of the Federal Ministry before reaching his
final decision. The financial aspect has also to be
considered. Although in the circumstances we are
discussing, the defence of India would not be involv-
ed, it might on occasions be in India’s general
interests to make a contribution towards the cost
of external operations........ If, therefore, the
question should arise of offering a contribution
from India’s revenues in the circumstances we are
discussing, (and the interests in question did not
fall under the other reserved department of ex-
ternal affairs), we are of opinion that it would
need to be ratified by the Federal Legislature.”

This is a long extract, but it serves to indicate,
perhaps more accurately than any other, the new out-
look of those responsible for the latest Constitutional
camouflage for India. Having permitted the employ-
ment of Indian revenues for any purpose regarding
India,—and the term purpose is sufficiently vague,—
they exclude certain departments of Government
completely from the purview of the responsible Indian
Ministries. Questions relating to Defence may arise,
not only in the Federation, but also in the Provinces,
in regard to military lands or buildings, drilling of
troops, &c. The Provincial Legislature may not be
competent to make laws for a given subject; but the
Provincial purse would, for that reason, not be immune
from having to make contribution to purpcses which
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might be regarded as “defence in the widest semse.”
This may not be defence of India’s frontiers at all;
but may, quite frankly, be an Imperialist British
War. The Governor-General has sole discretion and
responsibility in any thing that concerns India’s defence,
even in this “widest sense”. Even if it is not concerned
with India’s defence in that sense, but is a matter in
which India’s “general interests” may be affected,—and
that without trenching upon another reserved Depart-
ment, that of External Affairs,—and if a financial
liability is involved in the use of troops loaned, in an
Imperialist British War, the powers and autho-
rity of the Governor-General are not restricted.
He may consult his Federal Ministers; but he would
not be bound by their advice. Further, the financial
contribution in an exclusively British Imperialist
quarrel, merely on the ground that the ‘“genecral
interests” of India may be affected, would have to be
ratified by the Legislature. But, very likely, if the
Governor-General can urge that one of his ‘special
responsibilities’ (e.g., the credit or the financial stability
of India)-—would be affected, he can include in the
authenticated schedule of authorised expenditure any
amount needed to make good such a contribution; and
so frustrate completely the Federal Legislature,—even
if it were bold enough to oppose such a contribution
from the Indian revenues for a purely British
Imperialist affair.*

Financial Legislation
(6) A Bill relating to finance is, no doubt, excluded
from the co-equal powers given to the Upper Chamber
in all other matters for legislation, in all Provinces
ﬁw_;?‘i;, pa;tlcvularly Se('fi()hS 8 11, 12, and 34 of thé (;overnment'(.;f 1[1(]};
Act, 1935.
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which have a Bicameral Legislature. But that does not
by any means make the Lower Chamber the supreme,
or exclusive, custodian of the Provincial Purse. The
Governor must, in the first instance, recommend a Bill,
whether it involves additional taxation, or imposes
additional burdens on the public purse of the Province.
Says Section 82:—

“(1) A Bill or an amendment making provision (a)
for imposing or increasing any tax; or (b) for
regulating the borrowing of money or for the giving
of any guarantee by the Province, or for amend-
ing the law with respect to any financial obliagtions
undertaken or to be undertaken by the Province;
or (c¢) for declaring any expendilure to be expendi~
ture charged on the revenues of the Province, or
for increasing the amount of any such ex-
penditure, shall not be introduced or moved
except on the recommendation of the Gov-
ernor, and a Bill making such provision
shall not be introduced in a Legislative Council.

(2) A Bill or an amendment shall not be deemed to
make provision for any of the purposes aforesaid
by reason only that it provides for the imposition
of fines or other pecuniary penalties, or for the
demand and payment of fees for licences or fees for
services rendered.

(3) A Bill which, if enacted and brought into opera-
tion, would involve expenditure from the revenues
of a Province shall not he passed by a Chamber
of the Legislature unless the Governor has recom-
mended to the Chamber the consideration of the
Bill.”

The Governor not only initiates motions for grants
of expenditure,——of course through his responsible
Ministers in the Assembly. He can also recommend
Bills imposing or increasing taxation, or involving
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expenditure from the revenues of the Province.
Though the Governor will act, in these matters, on the
advice of his constitutional Ministers, in view of the
hold he will have upon those Ministers, the powers of
initiative, recommendation, authentication of a schedule
of authorised expenditure, read in conjunction with the
doctrine of Special Responsibilities and Discretionary
Powers of the Governor, the scope for the influence of
the popular Ministers becomes exceedingly restricted,
if it exists at all. The key position in the new Consti-
tution rests entirely with the Governor.

The real powers of the Provincial Legislatures.—
and their chiefs, the Ministers,—are thus extremely
narrowed down. They are powerlcss, under the Con-
stitution, to do any real good to the peoples who elect
them. And there are infinite ways in which their action
may be turned into considerable damage to themselves,
e.g., the provision in Section 82, whereby the Legisla-
ture is authorised to declare, by its own act, particular
expenditure to be expenditure charged upon the
revenues of the Province, and as such not votable by
the Legislature. This act of self-denial would be
certain to be interpreted as an act of abdication; and
the Governor will not permit, on a later occasion, any
Legislature, which has been foolish and short-sighted
enough to denude itself of such powers, to resume those
powers.

Membership in the Provincial Legislature

Not only is the composition of the Legislature, in
6 Provinces at least, such as to add unnecessary checks
in the form of a Second Chamber,—a costly and need-
less impediment; the personnel of the Legislature as a
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whole, and particularly of the more important Assem-
bly, is so carefully designed by the architects of this
structure as to make it all but unlikely that the real
domination of the nominees of the British Imperial
Government could be effectively challenged.

It is unnecessary to go at length into the details of
the composition of the several Provincial Legislatures.
Elsewhere has been given, in a tabular statement, the
composition of these bodies, which would reveal the
following salient features worth a general notice:

(1) The Legislatures are composed, in every instance
so that, in the aggregate, the several Communities
should be balanced; or at least that sufficient
representation should be assured by law to the
different communities in a Province to permit of a
semblance of excuse to the Governor for interven-
tion, under some one of the innumerable
discretionary powers he enjoys, or the special
responsibilities that he is charged with. The
various communities required to be represented,
by separte Communal Electorates, returning only
members of those Communities to represent them
in the Legislatures, are not all of a size at all
comparable to the general mass of the population,
or even the wealth and other status of that popu-
lation. Anglo-Indians, Indian Christians, Euro-
peans are, in almost every Province, in a microscopic
minority, in comparison to the bulk of the popula-
tion in the Province. Nevertheless, these are
required to be represented by their own separately
chosen co-religionists or compatriots,—who have,
by the very nature of their being, to be extremists
in politics, and particularly in exaggerating the
interests of their particular little group of people.
Hence the Provincial Legislature will miss,—except
in rare instances and on very rare occasions,—that
spectacle of general agreement and mutual sym-
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pathy among its members which seems indispen-
sable for a progressive government in modern
times.

In addition to the separate Communal Representa-
tion, there are separate class representatives,—for
Landholders; Commerce, Industry, Mining or
Planting and Labour. These are running at right
angles, as it were, to the Communal Representa-
tives, since the economic divisions implied by these
classes cut right across the communal barriers. If
rejpresentatives of different communities should
chance to combine on a matter affecting them as a
class, there is an antidote provided in these class
representatives,—who may not be numerous enough
to ‘turn the scale in voting; but who may never-
theless be important enough to necessitate, or
excuse, the Governor’s intervention, or to hold the
balance even, and so obstruct progressive legislation.

In addition to classes and communities, there are
representatives,—separate, of course—of women,
and of Universities. Women are, undoubtedly a most
important minority, whose separate interests need
to be protected against exclusively man-made legis-
lation. But to guarantee that protection, it is not
necessary Lo foster a spurious antagonism between
the sexes. The organised women of India have
always demanded cqual franchise,—which has not
been granted,—and the open door for entry into
the legislatures. But they have, in stead, been
granted the questionable boon of reserved seats to
be filled by women only,—though they may be
elected, in some provinces at any rate, by mixed
electorates of men and women.

The minimum thus reserved for them will inevita-
bly become the maximum ever available to them. The
women of India will thus never be able, so long as
this system of reserved scats lasts, to obtain their
rightful number of representatives,—assuming that
it is essential that women should be represented
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by women only. And yet they would have the
stima of special, if not separate, representations.
Looked at dispassionately, the whole system appears
to indicate a consuming desire, in the minds of
those who have devised this ingenious instrument
of political disunion, to prevent the Indian people
from ever combining and presenting a united front
against the alien Imperialist exploiter in their
midst. ‘

There is not even that justification for a separate
representation to the Universities in the several
Provinces. But for a slavish imitation of British
models, there is no intelligible reason for this addi-
tion. It may be assumed, without any violence to
the theory of political probabilities, that a good
proportion of the men and women elected in any
Province to the local Legislature would be Univer-
sity-educated folk. Some among them may even
have Keen interest in problems of education, and
possess personal experience of the same. If there
were no separate representative for the University
proper, there would be every likelihood of all these
educated men and women,—perhaps from all parties
and communities in the Legislature,—to co-operate
as people of common sense in tackling problems of
national education, which are supposed to be pecu-
liarly within the province of the Universities. But
given the presence of a special representative, that
sense of responsibility among other members will
weaken, if not disappear; and the concerns of the
University may be left to the varying shades of the
political complexion in the Legislature, or, worse
still, to the pedantic narrowness of a special
representative.

Constructed on such a diverse basis, the Provincial
Legislatures cannot develop that two-Parties
System which is such a marked feature of political
life in countries of Anglo-Saxon tradition. True, at
the present moment, there seem to be only two
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dominant Parties in the Indian political arena:
those who stand for the National Congress and its
programme or ideals, and those who support or
depend upon British Imperialist forces to uphold

- their rights. Mr. Jinnah and other Musiim leaders

of his way of thinking may question this alignment
of the political forces in the country; but even
Mr. Jinnah himself and his followers have hitherto
worked far more often in collaboration with the
Congress members in the Indian Legislature than
with their opponents. The Mussulmans of India,
qua Mussulmans, do not, and cannot form a party
by themselves. They must merge into and work
with the other Nationalist forces, for the intelli-
gent Mussulman in India desires his country’s
emancipation as much as the Hindu. The difference,
if any, is more of method than of objective; more
of tactics than of ideals.

But when the present inevitable clash of interests
between the Imperialist and the Nationalist ceases
to have any real substance, new lines of division
must emerge which will have little relation to the
Communal line. At that time, Indian Political
Parties will be represented rather by groups than
by two definitely opposed camps,—and two only. In
a group system of political organisation, as in
France, there is always a danger to the stability
of governments and continuity in their policy, which
the alteration in office of two Parties may obviate
to a considerable degree. On the other hand, it
must also be recognised that the evolution and
working of groups, once it takes place, will bring
into existence sufficient number of trained, expe-
rienced leaders in each group, who would, after a
time, render the danger just noted insignificant.

Qualifications of Candidates

With these characteristics, the Constitution further

requires that the candidates for the Legislature in
every Province should be resident, for varying terms,
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in the Province; that they should possess certain (a)
property, (b) literacy, or (¢) status qualifications. We
have given extracts in an Appendix (II) to this Chapter
of these qualifications of voters and candidates, as pres-
cribed in Schedule V of the Act; and need not consider
them in detail here.

It is noteworthy, however, that though the legal
age of majority for all contractual purposes in India,
in both the leading communities, is 18, the minimum
age for voting is 21 under the law; for standing as a
candidate for the Assembly, 25; while for the
Legislative Council, the corresponding minimum age is
30. This distrust of youth is meaningless; for the
difference in intellectual evolution between 21 and 25,
or between 25 and 30, is not so considerable as to justify
this distinction. However, the older a prospective
member is, the colder, more responsible, and more
accessible to appeals of self-interest he may be; and so
presumably more amenable to the designs of British
Imperialism in India.

It must be added, in fairness, that the average age
of candidates elected to either Chamber would be much
above the minimum here prescribed. That is, there-
fore, not a point of very material criticism upon the
structure and composition of the Indian Legislature.
Under Section 67:

“BEvery member of a Provincial Legislative Assem-~

bly or Legislative Council shall, before taking his seat,

- make and subscribe before the Governor, or, some

person appointed by him, an oath according to that one

of the forms set out in the Fourth Schedule to this

Act which the member accepts as appropriate in his
case.”

The forms of oath or affirmation given in Schedule

IV require the person swearing (or affirming) to be
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faithful and bear true allegiance to the King Emperor,
his heirs and successors. Would a republican govern-
ment, lawfully established in Britain, make the Presi-
dent of that country a successor of the King-Emperor?
The forms of oath provided in the Schedule permit
rulers or subjects of Indian States to make a reservation
in respect of their own States. But no such saving is
permitted in the case of British subjects in respect of a
prior allegiance to their own country. It is also
interesting to note that no oath is taken by any body
to respect ths Constitution. It is doubtful if even
the oath taken by the King-Emperor, at the time of
the Coronation, will include any reference to the new
Constitution of India, and pledge the British sovereign
to the maintenance of the Indian people’s liberties, such
as they are under the new Constitution.

Disqualifications

Of the disqualifications upon membership in a
Chamber of the Legislature, the more considerable are
mentioned in Section 69, which precludes a person from
being chosen or from being a candidate who:—

(a) holds an office of profit under the Crown in

India, except that a Ministership under the Federation

or in a Province is not be held as disqualification; nor

such other office as the Provincial Legislature declares
by Act not to be a disqualification.

This seems to open the door to possible political
corruption; but in view of the guaranteed rights of the
Civil Services, it is unlikely that any considerable pat-
ronage would be open to the Ministers for being used
as an engine of corruption. Holding valuable contracts
under the Government does not constitute a disqualifi-
cation; though that may be much more likely to engen-
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der corruption than an office declared by Act of the
Legislature to be a disqualification.

The right of the Indian Ministers to advise in the
distribution of Honours and Titles does not seem to
be clearly established, if it is ever permitted to them.
Hence that further source of Parliamentary corruption
is also not likely to play considerable part in the
political fortunes, at least of Parties with whose pro-
gramme the Governor is not in sympathy. Inasmuch
as the bestowals of Honours and Titles is a matter of
Royal Prerogative, it is doubtful if an Indian Legisla-
ture would be allowed to legislate barring the confer-
ment of such distinctions, and thereby removing a
source of influence to the Government, which plays
such an important part in the public life of Britain.*

(b) is declared by a competent court to be of un-
sound mind, or
(c) is an undischarged insolvent.

These two need no comment.

(d) has been found guilty of corrupt practices at
elections, or of any offence relating to elections, which
has been declared by Order in Council, or by Provincial
legislation, to be involving disqualification.

This, however, may be cured by efflux of time, as
provided for in the Order or Act, as the case may be.
This is salutary to ensure purity of elections, though its
deterrent value is not beyond question.

(e) Conviction of offence by a competent court, and
being sentenced to transportation or imprisonment for
not less than two years, unless 5 years, or any other

period fixed by the Governor in his discretion, have
elapsed since then. As no mention is made of the kind

#Cp. Section 101.
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of offence constituting a disqualification under this sub-
section, it is open to hold that political offences will
continue to be disqualifications, irrespective of any
violence or moral turpitude. This is one of those un-
fortunate legacies of the prevailing system of Govern-
ment, in which Indian Politicians are inevitably regard-
ed as “agitators”, and the spirit of which there is every
reason to fear will be continued under the new regime,
when political intolerance becomes more rabid amongst
the Indian Parties themselves. Even as regards the
so-called offences involving moral turpitude, there are
many offences, in the commercial society of today,
which may not be offences if we have a different social
outlook. Those, moreover, who have suffered the pains
and penalties imposed by the law, may well claim to
have expiated their crime; and so must not be further
punished by the continued maintenance of this addi-
tional penalty of a loss of civic rights involved in this
disqualification.

(f) fails to make a due and proper return of elec-
tion expenses within the prescribed time, after having
acted as a candidate or an election agent.

Here also efflux of time is allowed to wipe out the
disqualification. It may be added that this is necessary
so long, not only as elections continue to be so expen-
sive as they are today, but so long as the expense of
the elections is borne wholly by candidates, or their
Parties. It is one of the greatest handicaps of a
Political Party like the Indian National Congress, that
majority of their candidates are such as cannot bear the
heavy cost of elections in India. Despite the immense
popularity of the Congress with the masses, they have
often to prefer persons, in their choice of nominees for
elections, who could bear their own burden of election
expenses, or contribute to the Party chest for this pur-
pose. The Congress has, therefore, often, to accept
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candidates,—or refrain from contesting seats against
particular individuals,—who have been financially help-
ful, even though their intellectual capacity, political
sagacity, or general worth may be excelled by many-
others in the Congress ranks. If the Congress, or any
Political Party in India, desires to escape this incubus
of riches, the Legislature must set about amending this
section, so as to prevent elections becoming such
burdens; make most of the services needed in election-
eering,—e.g. conveyances, or a prescribed amount of
printing and distribution of literature,—a public
charge, in regard to the candidates of at least recognis-
ed Parties commanding a prescribed minimum of votes
in the Province.

A specific subsection of this section also makes it
illegal to elect to the Provincial Legislature any one
who has been, at the time of the election, serving a
sentence of transportation or imprisonment for a crimi-
nal offence. Will this cover political prisoners, even
those who have been duly tried and sentenced, as also
Detenues? Perhaps a disqualification like this may
prevent ab initio the election of a person such as
Mr. Sarat Chandra Bose, who was elected at the last
gencral elections to the Indian Legislative Assembly.

Another subsection also provides for the case of a
person, already a member of a Chamber of the Legis-
lature, who has since been convicted and sentenced so
as to be disqualified. In such a case, the disqualifica-
tion would not operate immediately, but only 3 months
after the date of the sentence, so as to allow time for
appeal. During the period allowed for such appeal, the
member is not disqualified, but is debarred from sitting
or voting.
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If a person, not qualified, or actually disqualified,
or prevented from sitting and voting under the pro-
vision just mentioned, sits and votes in a Chamber of
the Legislature, “he shall be liable in respcct of each
day on which he so sits or votes to a penalty of five
hundred rupees.” (70)

Under Section 68* no one can be a member of both
Chambers of a Provincial Legislature, where that
body is Bicameral. The Governor, exercising his
individual judgment, is empowered to make rules to
provide for the vacation of one of the seats,
in one of the Chambers. There is, apparenlty, no
objection to one and the same person being elected to
more than one seat in the same Chamber, but rules
made by the Governor in his individual judgment may
provide for vacating of all other seats except one to be
held by one and the same person.

Similarly, no person shall be a member both of
the Federal Legislature and of a Provincial Legisla-
ture. If a person is chosen member both of the

*68. (1) No person shall be a member of both Chambers of a
Provincial Legislature, and rules made by the Governor exercis-
ing his individual judgment shall provide for the vacation by a
person who is chosen a member of both Chambers of his seat in
one Chamber or the other.

(2) No person shall be a member both of the Federal Legislature
and of a Provincial Legislature, and if a person is chosen a
member hoth of the Federal Legislature aud of a Provincial
Legislature, then, at the expiration of such period as may be
specified in rules made by the Governor of the Province exercising
his individual judgment, that person’s seat in the Provincial
Legislature shall become vacant, unless he has previously re-
signed his seat in the Provincial Legislature.

(3) If & member of a Chamber (a) becomes subject to any of the
disqualifications mentioned in subsection (1) of the mnext &guc-
ceeding section; or (b) by writing under his hand addressed to
the Governor resigns his seat, his seat shall thereupon become
vacant.

(4) If for sixty days a member of 8 Chamber is without permission
of the Chamber absent from all meetings thereof, the Chamber
may declure his seat vacant: Provided that in computing the said
period of sixty days no account shall be taken of any period
during which the Chamber is prorogued, or is adjourned for
more than four consecutive days.
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Federal and of a Provincial Legislature, then, at
the expiration of such period as may be specified in
rules made by the Governor of the Province exercising
his individual judgment, that person’s seat in the Pro-
vincial Legislature shall become vacant, unless he has
previously resigned his seat in the Federal Legislature.

This does not preclude members of a Provincial
Legislature, while they are such members, from
standing as candidates to seats in the Federal Legisla-
ture, and vice versa. It only requires them to vacate one
of the two seats, in the Federal and in the local Legisla-
ture,—and that, too, after a certain time allowed to such
persons 1o make up their minds has passed. It is
possible that this facility may, in the hands of astute
Party managers, be abused; but the danger is remote.

Withdrawal from Membership

Resignation of a seat by a Member is allowed at
any time. Non-attendance, without permission of
the Chamber, for a period of sixty days during which
the Chamber has sat,—not counting the period of pro-
rogation, if any, nor for any continuous adjournment
for more than 4 days at a time,—would also compel
such an absentce member to vacate his seat. [68, (3)
and (4)].

A critical study of the qualifications and disquali-
fications imposed upon candidates and members of the
Indian Legislatures, as also of the Franchise to Indian
citizens to vote for such representatives of theirs,
reveals certain basic considerations that all advocates
of a working democracy must seriously ponder over.
The life of the Assembly being 5 years, the chance
to express public opinion will only occur once in 5
years,—apart from by-elections, or earlier dissolution
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of the Assembly. At the time of a General Election,
issues are almost invariably so mixed, that it is im-
possible honestly to say what really was the verdict
of the people, on each particular issue. The utmost that
can be said, if any definitely organised party has been
given a clear majority at the polls, is that the pro-
gramme of that Party is, in general, endorsed by the
people. That may not necessarily mean popular en-
dorsement of every detail of that programme, in so far
as it is embodied eventually in legislative measures;
and much less, of the actual administrative action
taken thereunder.

The enfranchisement of the Indian citizen still
applies to about 25%* of the adult mass in British
India; while in the Federated States, if any, there is
still hardly a trace of popular representation in the
Councils of those States. But even if we overlook § of
the people who have no vote; even if we disregard
more than 909 of the adult women who are not yet
enfranchised, the chance of expressing one’s view on
a mixed lot of political questions, once every five years
or so, does not constitute anything like a working
democracy.

It may be urged that Parliamentary Democracy,
in every country in which it is tried, functions in the
same manner; and that true self-government is possible

*According to the Census of 1931, there are in British India,
139.698.972 males: and 131,376,733 females of all ages. Of these,
67,727,022 men were 20 or less vears of age: while 64,970,704 women
were similarly 20 or less, and so disgualified from voting, even if they were
otherwise qualified. Of roughly 72 million males, about 30 millions are
entitled to vote under one or the other qualification in all provinces,—
vielding an average of about 42 p.c. voters of the adult male population.
Of 66.40 million adult women, about 6 million have been similarly en-
franchised, or one in everv 11,—90 p.c. of the adult women leing voteless.
Of the combined population, 271 million in British India, only about 36
millions, or about 13 p.c., are enfranchised: and of the total adult popu-
lation of 138.38 million, onlv 86 million, or a little more than 25 p.c. are
entitled to a vote,
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only on the Municipal, or District Local Board scale. We
shall have something to say on the extent of real self-
government possible in the Indian towns and villages,
—of which there are 500,000 in British India alone.
Here Ict it be added that the scope for a working
democracy, on a scale like that of an average Indian
Province,—let alone the entire India,—is all but a
contradiction in terms. It is a physical impossibility.*

Recognising this impracticability of a working
democracy. however, does not involve a categorical
denial of the principle or the practical desirability of
self-government. If we cannot have it on the provin-
cial scale; if territorial and communal and class elec-
torates render this ideal unattainable, could we not
recast (A) our basic notions of political franchise; and,
at the same time, (B) reconstitute our administrative
units, so as to permit of a closer interest being taken,
and more real popular verdict being possible, more
substantial popular control of their own governmental
machine feasible?

(A) There are two devices which may well be
considered in this connection. On the one hand. in-
stead of making constituencies on a territorial basis,—
apart from special class constituencies, or- small
minority communities’ seats,—-could we not make our
constituencies on a functional rather than a geogra-
phical basis? Workers would then have a much more
direct interest, and more intimate knowledge or under-
standing of the problems of government, on which the

*Whaon Mahatma Gandhi inclined towards ‘‘indirect’' elections, for
the National Legislature at least, he was thinking rather of the difficulties
of managing such huge constituencies as Indian territorial constituencies
are bound to he. But the difficulty of adequately interesting such an elec-
torate in the issues at a general election seem not to have been emphasised
at all.
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fate of l.egislatures should be decided, and support to
Political Parties assured. Functional voting may not,
it is possible, embrace all the population,—especially in
a land where economic parasitism is an ancient canker
gnawing at the vitals of the body politic. Besides,
functional constituencies cannot be devised on an All-
India scale, or even on an entire provincial scale,—
though in the latter case the danger is much less than
in the former. But some kind of a Federal hierarchy
in each functional group could be devised to meet this
difficulty. Besides, Agriculture is a nationwide
industry; and so also is transport. Banking and other
similar trades could be also organised on a functional
basis. Industry is less widely spread; and particular
industries may tend to be exclusively localised. But
that need not preclude the possibility of organising and
grouping all industrial and agricultural workers,—
which would account for more than 90¢ of the popula-
tion,—into units, each to return a number of candidates,
so as to allow of Minorities even in such units to have
their say. Perhaps some device of proportional voting
would serve the turn.

Functional grouping would also include profes-
sional workers, and cottage workers,—artisans carrying
their own burden of finding the necessary capital as
well as the necessary market,—who are not paid wage-
earners, but each a small producer in his own way. It
may also include traders, shopkeepers, merchants,
middlemen under merchants, or industrialists, and
other such capitalist producers, provided they are
actively engaged in some work of a productive charac-
ter. The analogy of the Hammond Committee’s
recommendation regarding the voting rights in a com-
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mercial constituency under the new Constitution,—i.e.,
those only being qualified to vote who are actively
engaged in trade or industry, transport or banking and
insurance, and who have an annual income of not less
than Rs. 10,000 from such sources,—may well be pressed
for a similar recouping of all constituencies in the
country, though of course, that particular limitation of
franchise is not commendable.

(B) If to this we add the further improvement of
breaking up our present day Provinces, and making
them much smaller units,—say of the size of a present
district, with about 4,000 sq. miles of area, and about
a million population,—we should get all the interest
and understanding of the problems of government in
the electorate, as also convenience in handling such
constituencies.

We have already offered some observations about
the utterly ad hoc nature of the present British Indian
Provinces,—almost all exclusively the creations
of  historical accident and administrative con-
venience. More than one important Province has had
its boundaries illogically shuffled in the past. Even
today there are Provinces, whose component units
would be much more satisfied, whose aspirations more
easily fulfilled, by being set up into separate units
themselves.  Considerations of modern economic
organisation,—permitting only a certain extent in area
and population,—with a reasonable degree of homo-
geneity in conditions and resources,—to be exploited
with the utmost advantage, point also in the same
direction. While a unit with a smaller area or popula-
tion would be too small to be properly worked, units
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toco large in area or in population, or too heterogeneous
in resources and conditions, would prove too unwieldy
to be operated economically,—with definite material
advantage to their people.

In the concluding Chapter of these Monographs, an
attempt is made to suggest a redistribution of the Pro-
vinces, which would seek to combine ethnic homo-
geneity with economic unity, to permil of the most
advantageous administration, without, at the same
time, affecting the intrinsic national solidarity of the
country as a whole. For real self-government a much
smaller size than that of a modern Indian Province
is indispensable, as also for proper economic working.

On the other hand, the national integrity is equally
indispensable, if India is to make any contribution of
her own to the cause of human advar.cement. Pcrhaps,
it would be as well if the Provinces and States, as we
know them today, were abolished, and replaced by
more compact, homogeneous, and intrinsically more
economic units, which mayv be autonomous for all their
local purposes, and yet welded together in an indissolu-
ble mass of the Indian Nation.

There are considerations, however, of certain
homogenous units, already existing as such, and con-
scious of their local integrity, which would not submit
to a morcellement for administrative purposes in this
manner. But those who aim at a political or economic
and administrative reconstruction of India will have
to bear in mind the double,—and not always recon-
cileable—requirement, of the national solidarity and
paramountcy over all local considerations, and local
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autonomy for all purpose of local administration.
Without affecting the local sentiment of strong nation-
alities within the country, as for instance that of
Bengal, we may yet suggest a redistribution of the
component autonomous units, in a real Federation of
India, which none but a champion of maintaining in
tact vesied interests, however cumbersome they might
be, could object to.

Internal Powers of the Indian Legislatures

Even in maintaining its own procedure, or appoint-
ing its own officers, the Provincial Legislatures are
under the control of the Governor,—often acting in his
descretion.

Apart from the Governor, who is entitled to address
them, to send them messages, to recommend legislative
measures, and even to issue an authenticated schedule
of authorised expenditure voted by the Legislative
Assembly,—(and in several cases, even if not voted),—
some privileged people are entitled to enter the Cham-
ber and speak in it, even if they are not members of
that Chamber. Under Section 64:—

“Every minister and the Advocate General shall
have the right to speak in, and otherwise take part in
the proceedings of, the Legislative Assembly of the Pro-
vince or in the case of a Province having a Legislative
Council, both Chambers and any joint sitting of the
Chambers, and to speak in and otherwise take part in
the proceedings of, any committee of the Legislafure
of which he may be named a member, but shall not,
by virtue of this section, be entitled to vote.”

Over such outsiders, empowered to address the
Chamber and take part in its proceedings, the disci-
plinary powers of the Chamber must needs be very
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lax,—if any; though we may safely presume that such
non-members will not be guilty of indecorous conduct
while appearing before a Chamber of which they are
not full members. The Ministers cannot vote, except,
of course, in the Chamber of which they are members
in their own right.

Under Section 65, every Provincial Legislative
Assembly is required to choose, as soon after its elec-
tion as possible, two of its members to serve as
Speakers and Deputy Speaker respectively. The
Speakership has become an elective office ever since
1921; and so there is nothing progressive in this pro-
vision. The same rule applies to the President of the
Upper Chamber. These are presiding officers, who have
certain disciplinary powers as regards the control of
the proceedings of the Chamber in which they precide,
or at a joint sessions of the two Chambers. They have
no ordinary vote; but, in the event of a tie, they have
a casting vote, which may determine the issue. The
award of the casting vote is, however, conditioned by
so many well established conventions, that it is impos-
sible to depend upon the Chair in a Legislative Chamber
to help materially in the progress of legislation, or
determination of policy.

A Speaker or his Deputy must vacate office
[65 (2)], if he ceases to be a Member; or if he resigns
his office in writing addressed to the Governor; or loses
his seat at an election. When, however, an Assembly
is dissolved,* the Speaker does not automatically lose
his office, but continues in it until immediately before
the first meetmg of the Assembly after dissolution.

*As the Unper Chamber is never dxssolved thxs rule does not nxmly
to the President and Deputy President of that bodv All other Provisions
are common to the presiding officers of the two Chambers.
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Dissolution also acts as vacating office by these officers,
but there is no bar to their re-election; and the con-
vention seems to be fairly established that a Speaker
or Deputy Speaker, if re-elected by his constituents at
a General Election, will be continued in office by a re-
election in the Chamber, too.*

The Speaker being considered to be above Parties,
his conduct in the Chair must be impartial, and in
accordance with the law, rules, customs or usages in
that behalf established. Notwithstanding this judicial
detachment, the traditions of Speakers in the Indian
and Provincial Assemblies have not made that office
entirely without any significance in the Constitution
of the country. The right of the Speaker to decide
points of order, and often the question regarding the
admissibility or otherwise of particular Questions,
Motions, Bills, invests that dignitary with an import-
ance, which the letter of the law applying to this office
does not in any way indicate.

The salary of the Speaker, or the President of the
Legislative Council, and of the Deputy Speaker (or
Deputy President) is to be fixed by Act of the Legis-
lature; and, until such salary is so fixed it is to be
regulated by the Governor. The Chairmen of both
Chambers being paid officers of the Chambers, they are
but properly made removable from office by a simple
resolution passed by a majority of the members present
at a meeting at which such motion is to be carried,
provided that at least fourteen days’ notice has been
given to move such a resolution.

*There is, however, no force in the convention, sought to be establish-
ed bv certain interested parties, that a member who has been elected once
a8 a Sveaker shall not even bhe opvosed at a General Election, since this
seat must be considered beyvond Party divisions.
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All questions in the Chambers are determined by
majority of the votes of the members present, the pre-
siding officer not voting, in the first instance.

A quorum of one-sixth is required by law for valid
proceedings in the Lower Chamber, and of ten mem-
bers present in the Upper Chamber; and if there are
less present at any time, the presiding officer may
adjourn, or suspend, the sitting. [66, (3)].

The Chambers are entitled to make their own rules
of Procedure [84 (1)]. But the Governor is entitled,
in his discretion, and after consulting the Speaker or
the President, to make rules:—

(a) for regulating the procedure of, and the conduct of
business in the Chamber in relation to any matter
which affects the discharge of his functions in so far as
he is by or under this Act required to act in his discre-
tion, or to exercise his individual judgment;

(b) for securing the timely completion of the financial
business;

(¢) for prohibiting the discussion of, or the asking of ques-
tions on any matter connected with any Indian State,
unless the Governor in his discretion is satisfied that
the matter affects the interests of the Provincial Gov-
ernment, or of a British subject ordinarily resident in
the Province, and has given his consent to the matter
being discussed, or to the question being asked;

(d) for prohibiting, save with the consent of the Governor
in his discretion;

(i) discussion of or the asking of questions on any
matter connected with relations between His
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Majesty or the Governor-General and any foreign
State or Prince; or

(ii) the discussion, except in relation to estimates, of
expenditure of, or the asking of questions on, any
matter connected with the tribal areas, or arising
out of or affecting the administration of an exclud-

ed area; or
(iil) the discussion of, or asking of questions on, the

personal conduct of the Ruler of any Indian State
or a member of the ruling family thereof;

and, if and in so far as any rule so made by the (Govern-
or is inconsistent with any rule made by a Chamber,
the rule made by the Governor shall prevail.

Questions, Resolutions, Etc.

Questions and Resolutions are two of the main
directions in which the Legislature, in a Parliamentary
Democracy, can influence the policy of the Executive,
and keep under its control the day-to-day administra-
tion of a unit. In this section, severe restrictions are
laid upon asking for particular kinds of information, or
moving particular resolutions, or initiating discussions
on certain subjects. The Governor making these rules
acts in his discretion, that is to say, he need not even
seek the advice of his ministers,—though he is enjoined
to consult the Speaker or the President of each House
in making rules for the same in these respects. The
rights of the Houses to regulate each its own procedure
is thus substantially curtailed; and the power of the
Governor is exalted in proportion.

Joint Sessions

At joint sittings of the two Chambers, in any
Province which has Bicameral Legislature, the Rules of
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porcedure are made by the Governor, after consulta-
tion with the Speaker and the President. These rules
relate to the procedure with respect to joint sittings,
as also communications between the two Chambers. At
a joint sessions of the two Chambers, the President of
the Legislative Council is, by law, [84, (4)] entitled to
preside. The Governor in his discretion is entitled to
make rules regarding Questions, or discussion on
matters relating to external affairs, Indian States, or
excluded areas, just as he is entitled to make similar
rules in regard to such matters in the individual
Chambers.

The Legislature is debarred, by Section 86 (1),
from discussing the conduct of any Judge of a Federal
Court or of a High Court,—the term High Court includ-
ing any Court in a Federated State which is given the
status of a High Court.

By subsection (2) of Section 86:—

“If the Governor in his discretion certifies that the
discussion of a Bill introduced or proposed to be intro-
duced in the Provincial Legislature, or of any specified
clause of a Bill, or of any amendment moved or pro-
posed to be moved to a Bill, would affect the discharge
of his special responsibility for the prevention of any
grave menace to the peace or tranquility of the Pro-
vince or any part thereof, he may in his discretion
direct that no proceedings, or no further proceedings,
shall be taken in relation to the Bill, clause or
amendment, and effect shall be given to the direction.”
(Italics ours).

The Governor, then, is all powerful, even in regu-
lating the daily procedure and the conduct of business
in a Chamber of the Provincial Legislature; and the
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province of the latter, or the scope for its effective
influence, is proportionately restricted.

Language

Proceedings in a Legislature have to be in English;
but rules of procedure may permit in any Chamber,
or in a joint sitting any member not familiar with the
English language to use another language (85). This
is a facility not open to those, who, knowing English,
would, as a matter of national self-respect, insist upon
using the vernacular language.

Privileges of Members

The constitutional struggle that has been waged in
Britain round the question of the Privileges of the
Members of the Legislature, individually and collec-
tively, has practically been unknown in India. Such
privileges as are accorded to the Legislature collec-
tively, or to the individual members severally, are
defined by Section 71, subsection (1) of which guar-
antees freedom of speech to the members free from
any liability in law for any thing said, or any vote
given in the Legislature; and also for printing and
publishing, under the authority of any Chamber, any-
thing said or done in that body.

The freedom so guaranteed is, of course, subject to
the Act and the rules or standing orders made there-
under. So far as freedom from liability in connection
with anything printed and published by any person
goes, it must be publication under the authority.of the
Chamber, and so will not protect, against the conse-
quences of any litigation under the ordinary law of the
land, anyone who publishes anything without such
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authority. It is doubtful, therefore, if even a faithful
press report of a debate in the Assembly would protect
the publisher from the consequences of any breach of
the law involved therein, if the publication in question
was not authorised by the Chamber. It may even be
questioned if accurate copying from the official report
of the proceedings in the Chamber would be privileg-
ed,—if that copying is without the authority of the
Chamber.

Other privileges may be conferred by Act of the
Legislature [71 (2)]; but these, too, if conferred, must
be subject to the Act. It is unlikely if such a privilege,
as freedom from arrest while on duty in the Chamber,
or during its sessions, could be conferred by a Provin-
cial Act upon members of the Provincial Legislature.
On the other hand, right to approach the Governor,—
or, perhaps even the Governcr-General,—may be regu-
lated by such legislation, though it is unlikely to be so
legislated for; while the right to receive or hear
petitions from the public,—not a right of the Legisla-
ture so much as a right of the public,—may be similarly
legislated for.

No Legislative Chamber is given the status of a
Court, nor are any powers conferred for punishing
anybody by a Legislative Chamber, except

“the power to remove or exclude persons infringing
the rules or standing orders, or otherwise behaving in
a disorderly manner [71, (3)].

This power of removing or excluding people behaving
in the Chamber in a disorderly manner is given against
all persons, i.e. against members as well as such visitors
or Press Reporters as may be found guilty of such
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disorderly behaviour. This is necessary for the main-
tenance of discipline and decorum within the Chamber,
and to carry on its work in an orderly manner; but if
there is no power to punish,—beyond a simple removal
or exclusion,—perhaps the provision may be stultified.
But the Standing Orders of the House will, in all proba-
bility, afford the necessary right to punish, within the
limits laid down by the Rules of Procedure made by
the Governor.

Neither the Chambers themselves, nor a fortiori,
any of their Committees or officers, have any right to
compel appearance before them of any individual, or
the production of any document considered necessary
for carrying out any investigation authorised by the
Chamber. But

“Provision may be made by an Act of the Provincial
Legislature for the punishment, on conviction before
a Court, of persons who refuse to give evidence or
produce documents before a Committee of a Chamber
when duly required by the chairman of a committee
so to do: Provided that any such Act shall have effect
subject to such rules for regulating attendance before
such committees of persons who are, or have been, in
the service or the Crown in India, and safeguarding
confidential matter from disclosure, as may be made
by the Governor exercising his individual judgment.”
[71 (4)].

In this provision an Act of a Provincial Legislature
is given a lower status and importance than a Rule
made by a Governor, in so far as the protection of
particular officers of Government is concerned, or their
documents relating to public affairs, if treated as
confidential.
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The Privileges and obligations laid down in this
section apply, under subsection (5), to those people
who are, like the Advocate General of the Pro-
vince, or a Minister who is not a member of a given
Chamber, entitled under the law to speak and take part
in the proceedings of that Chamber, without voting,
as also to members.

The Payment of Members, and cost of Parliamentary
Institutions
Section 72 lays down:—

“Members of the Provincial Legislative Assemblies and

Legislative Councils shall be entitled to receive such

salaries and allowances as may from time to time be

determined by Act of the Provincial Legislatures, and
until provision in that respect is so made, allowances at
such rates and upon such conditions as were immedi-
ately before the commencement of this Part of the Act
applicable in the case of the members of the Legislative

Council of the Province.”

This section attempts to make a radical departure
from the practice hitherto existing in regard to Par-
liamentary bodies in India. Honorary service,—subject
to certain allowances to meet the actual travelling and
living expenses to members,—was the rule ever since
legislative councils first came to be established in this
country. Even when the British Parliament changed
its centuries old practice by the Parliament Act of
1911, and accepted the principle of payment of mem-
bers in contradistinction to that of honorary service,
the Indian Legislatures made no such change. Political
service has thus been the exclusive preserve of the
richer classes hitherto. But, under this section, it will
be possible for the Legislatures to allow salaries to
their members, if they so enact. Only, in that case
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the cost of democratic government, and parliamentary
institutions may prove a heavy burden upon the
slender resources of the Indian people.

It is not known, as yet, how many Ministers there
would be in the Provinces, or what their salaries will
be. But suggestions have already been forthcoming to
the effect that the Ministers of the people’s Parliament
cannot, in number, be less than the Cabinets under the
Montford scheme; and that, their salaries cannot be
lower than those of the Departmental chiefs or
Secretaries serving under them. There may, in addi-
tion, be Parliamentary Secretaries, who will also have
to be paid at such rates as may be commensurate with
the prevailing scales of such official emoluments. The
Joint Select Committee of Parliament, considering
this constitution in Bill form, have estimated the addi-
tional cost in the Provinces of the new regime to be
Rs. 75 lakhs a year; and if a fixed salary to Members
of the Legislatures,—on the model of the British or the
French Parliamentary salaries,—were added, the
aggregate additional cost may be considerably more.
There are to be 1585 members of the 11 Governor’s
Provinces’ Legislative Assemblies, and 263 members of
the Legislative Councils, at the maximum, of such
Provinces as have a Double Chamber. Even if each of
these 1848 members is paid at the rate of Rs. 5,000 per
annum, the cost may approximate a crore of Rupees.

Can the country afford this additional burden?
True, the principle of honorary public service, if exclu-
sively and rigorously enforced, may not only tie us
down to only rich members for such Parliamentary
institutions, irrespective of their ability to serve the
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country, but may leave the door open to corruption in
public life, to economic and political advantages obtain-
ed by manipulation of the political machinery; to the
invasion of nepotism in our public services, which, all
cannot but be severely deplored. As things stand. it is
already a matter of complaint, in some quarters, that,
even in the most popular Political Party.—the Indian
National Congress,—the influence of riches is much
more considerable than is desirable for such a popular
Party. Election expenses, and expenses of nursing
Constituencies, make it inevitable that, on the whole,
only rich men could be chosen as Party candidates,
entirely regardless of their political knowledge or
ability, or even their personal honesty. When the
principle of paid Political Service is adopted, there
would be some hope of the right type of persons being
chosen as Party candidates,—though, until the entire
social system is recast, and the element of private
gain is wholly abolished, the influence of mere riches
will not be altogether avoided.

The cost, moreover, is a factor, which may wear a
different appearance, if we reconsider the scales of
remuneration for such service. It is right and proper
that we accept the principle that every labourer is
worthy of his hire; and that we should pay for the
public service, just as well as we pay for any other
type of work. But the scale of such payment need not
at all be calculated according to the extravagant and
unbearable standards fixed by the foreigner in our
country’s service; nor in accordance with comparisons
with an extraordinarily rich country like Britain. A
living wage should be allowed to every body, politician
just as much as any other professional public servant,
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or worker. But, even if we allow reasonable additional
facilities to those who work the Parliamentary institu-
tions, such as travelling expenses, (as incurred, and
subject to a prescribed maximum scale) or living
charges in a capital city, we need not pay such
members, who receive no other emoluments from the
public purse, more than Rs. 150 to 200 at most p.m.*

Even so, the cost may be about 50 lakhs beyond
the amount now payable; but if it accepts a salutary
principle; if it is, at the same time, extended in
fixing the salaries of the Ministers,—not in accordance
with the scale allowed to their present subordinates,
but in accordance with the average income or cost
of living in the country,—the burden would be worth
shouldering in earnest of the improvement in public
life which the change would betoken.

Restriction of official salaries to a predetermined
maximum may, it must be added, emphasise the
contrast betwcen incomes available in private trade
or profession.—at least to the few successful ones at
the top. For a time, too great a disparity between the
size of private incomes obtainable in trade or profes-
sion, and that available in public service may endanger
the quality of men offering themselves for such public
service,—and, through that, of the general degree of
efficiency in the public service. But, in so far as it
would emphasise the uneconomic and inequitable class
difference, it may very likely provide a stimulus
towards social reconstruction on a more equitable basis;
and so may, even at the cost of some initial deteriora-
tion, be of use in the long run.

*In the Punjab, recently, they have proposed Rs. 1,500 p.a. for
members of the Assemblv.
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Qualifications and Disqualifications for Membership
to the Legislature

Under Section, 61, Schedule 5 of the Act, the
general qualifications laid down for membership to the
Provincial Legislature are;

(1) Being a British subject, or the ruler or subject of a
Federated Indian State, or of any other prescribed
Indian State with reference to a given province.

(ii) Being not less than 25 years of age in the case
of a seat in a Legislative Assembly, and not less
than 30 years of age in the case of a seat in a
Legislative Council.

(iii) Such other qualifications for voting in the parti-
cular constituency as are prescribed for that
constituency.

(iv) So far as the communal and other special consti-
tuencies are concerned, every candidate must be
entitled to vote in the community for which the
particular constituency is reserved.

As for the qualifications entitling the person to
vote in territorial constituencies at elections of mem-
bers to a Provincial Legislative Council, and the quali-
fications to be possessed by members of such Councils,
they shall be such as may be prescribed, either by an
Order in Council by His Majesty, or by an Act of the
Provincial Legislature if that body is competent on
that subject.
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APPENDIX II TO CHAPTER VI

Franchise

As regards persons qualified to vote in any of the
constituencies in a provincial legislature, the positive
qualifications are that: every such person must be 21 years
of age at least, secondly, must be a British subject, or a
ruler or a subject of a Federated State, or the subject of any
other State prescribed in that behalf; and thirdly, must
fulfil the required residence qualification.

No one who is declared to be of unsound mind by a
competent Court will be entitled to be entered on the
electoral roll. No person who is not entered in an electoral
roll shall be entitled to vote in any constituency, and every-
one entered on that roll shall be entitled to vote in that
constituency.

For the Sikh, Muhammadan, Anglo-Indian, European
or the Indian Christian constituency, only Sikhs, Muham-
madans, Anglo-Indians, Europeans or Indian Christians
are entitled 1o be entered in the electoral roll, respectively,
for these constituencies. Such persons will not be entitled
to be included in the electoral roll of a general constituency.

Every elector at a general election can only vote in
one territorial constituency. Each Province may make
its own provisions to prevent persons being included in the
electoral roll for more than one territorial constituency, in
the same province. This, however, will not apply to electors
in territorial constituencies for women, where such electors
would be entitled to one territorial vote, and one special vote
for women’s territorial constituency.

Each Province, excluding excluded or backward areas,
is divided into several Constituencies to fill (i) general seats,
(ii) Sikh seats, if any, (iii) Muhammadan seats, (iv) Anglo-
Indian seats, (v) European seats, if any, (vi) Indian Chris-
tian seats, if any. Constituencies which represent classes or
interests may, however, be made coterminous with the
whole Province. In almost all other cases, the total seats
available are distributed, in accordance with the Report of
the Delimitation Committee, among the several constitu-
encies made up in the Province each getting one or more
seats. India has, as a rule, not yet adopted the Single
Member Constituency permitting in each case a straight
fight. Nor is there, in the Provincial elections, anything like
a principle of Proportional Representation to reassure
minorities of a culturally distinct character. In multi-
member constituencies, cumulative voting is permitted;
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but that seems to be hardly adequate to secure any repre-
sentation for relatively small Minorities, unless they are
living in a compact area, and voting almost entirely on
communal or class lines. The latter is such a great evil by
itself that one can hardly recommend it as a remedy to
cure some of the anomalies of our Electoral sy<tem.

Persons declared guilty of corrupt practices and other
offences in connection with the elections are not allowed
to be entered in the electoral roll, or to vote at any election
in a territorial constituency.

- Similarly, no person will be allowed to vote at any
election in any territorial constituency, if he is, for the
time being, undergoing a sentence of transportation, penal
servitude, or imprisonment.

As regards women, one woman at least may be entered
in an electoral roll for a territorial constituency in virtue
of the qualifications of her husband, unless the woman in
question re-marries, or becomes disqualified under any of
the preceding disqualifications; but a woman so qualified
may be allowed to change her territorial constituency, if
she changes her place of residence.

As regards property owned, held or occupied, or a
demand or assessment made on a person as trustee, guardian
or administrator or receiver, such property is not included
as qualifying the person concerned for being entered in the
electoral roll and entitling such person to vote.

As regards positive qualifications, there are four differ-
ent types of qualifications, namely,

(1) qualifications dependent on taxation,
(2) property,

(3) literacy, and

(4) military service.

In addition, there are some special qualifications for
women, as also in virtue of guardianship.

As regards qualifications of residence, it varies in
different provinces, from residence in a house in the consti-
tuency for 120 days in Madras, to 180 days in Bombay, and
varying portions of the year in other provinces. Residence
is defined in different ways for different Provinces.

The following specimen qualifications for voters in the
provinces of Madras, Bombay, Bengal, Bihar, United Pro-
vinces, and the Punjab, are added to exemplify the scope
of these requirements:
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MADRAS

Qualifications dependent on Taxation
Subject to the provisions of Part 1 of this Schedule

and to any overriding provisions of this Part of this
Schedule, a person shall be qualified to be included in the
electoral roll for any territorial constituency if in the
previous financial year he-—

(Q

(b

) paid tax under the Madras Motor Vehicles Taxalion
Act, 1931, for the whole of that year: or

paid for both the half years of that year to a muni-
cipality, local board or cantonment authority in
the Province profession tax under the Madras City
Municipal Act, 1919, the Madras District Municipali-
ties Act, 1920, the Madras Local Boards Act, 1920,
or the Cantonments Act, 1924; or

(¢) paid for both the half years of that year to a muni-

(d

cipality or cantonment authority in the Province
property tax under any of the said Acts; or

) paid for both the half years of that year house tax
under the Madras Local Boards Act, 1920; or

(e) occupied as sole tenant throughout that year a

house in respect of which property tax or house
tax has been paid for both the hailf years of that
year under any of the Acts mentioned in this para-
graph; or

(fy was assessed to income tax.

3.

Qualifications dependent on Property, etc.
Subject as aforesaid, a person shall also be qualified

to be included in the electoral roll for any territerial censti-
tuency if he—

(a

) was on the last day of the previous fasli year a
registered land-holder, inamdar, ryotwari pattadar
or occupancy ryot under the Madras Estates Land
Act, 1908; or

(b) was in and for the previous fasli year assessed to

ground rent payable to the Government of the
Province; or

(c' was throughout the previous fasli year a kanamdar

or kuzhikanamdar or the holder of a kudiyiruppu
or verumpattamdar having fixity of tenure, each o1
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these terms having the meaning assigned to it in
the Malabar Tenancy Act, 1929; or

(d) was throughout the previous fasli year a mortgagee
with possession or lessee, under a registered instru-
ment, of immovable property in the Province (other
than house property) of an annual rent valug, in
the case of an urban constituency, of not less than
one hundred rupees. and, in the case of a rural
constituency, of not less than fifty rupees.

Qualification by reason of Guardianship

5. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial cousti-
tuency if he is on the prescribed date the guardian of a
minor, who, by virtue of the foregoing provisions of this Part
of this Schedule, would have been entitled to be included
in the electoral roll for that constituency if he were of full
of age and satisfied the requirements of paragraph one of
this Part of this Schedule.

Qualification by reason of Literacy

6. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuenctv if he is proved in the prescribed manner to be
literate.

Qualification by rcason of service in H. M.’s Forces

7. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is a retired, pensioned or discharged officer,
non-commissioned officer or soldier of His Majesty’s regular
military forces.

Additional Qualifications for Women

8. Subject as aforesaid, a person who is a woman shall
also be qualified to be included in the electoral roll for any
territorial constituency,—

(a) if she is the pensioned widow or the pensioned
mother of a person who was an officer, non-com-
missioned officer, or soldier of His Majesty’s regular
military forces; or

(b) if her husband possesses the qualifications requisite
for the purpose of this paragraph.
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9. A husband shall be deemed to possess the qualifica-
tions requisite for the purposes of the first preceding para-
graph if he either—

(a) was assessed in the previous financial year to
income tax; or

(b) is a retired, pensioned or discharged officer, non-
commissioned officer, or soldier of His Majesty’s
regular military forces; or

(¢) occupied for not less than six months in the pre-
vious financial year a house in the City of Madras
the annual value whereof was not less than sixty
f‘upees, not being a house in any military or police
nes; or

(d) was assessed in the Province in the previous finan-
cial year to tax on companies; or

(e) was assessed in the Province in the previous finan-
cial year to an aggregate amount of not less than
three rupees in respect of either or both of the fol-
{owing taxes, namely, property tax or profession

ax; or

({) is registered as a ryotwari, pattadar or an inamdar
of land the annual rent value whereof is not less
than ten rupees; or

holds under a ryotwari, pattadar or an inamdar a
registered lease of land the annual rent value
whereof is not less than ten rupees; or

~

(g

(h

~—

is registered jointly with the proprietor under
section fourteen of the Malabar Land Registration
Act, 1895, as the occupant of land the annual rent
value whereof is not less than ten rupees; or

(i) is a landholder holding an estate the annual rent
value whereof is not less than ten rupees; or

(j) holds as ryot, or as tenant under a landholder, iand
the annual rent value whereof is not less than ten
rupees.

(Application necessary for Enrolment in certain cases.)
BOMBAY

Qualification dependent on taxation

2. Subject to the provisions of Part I of this Schedule
and to any overriding provisions of this Part of this
Schedule, a person shall be qualified to be included in the
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electoral roll for any territorial constituency if he was
assessed during the previous financial year to income tax.

Qualifications dependent on property

3. Subject as aforesaid a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he—

(a) holds in his own right, or occuvies as a tenant.
alienated or unalienated land or land on talukdari
tenure, being land in the constituency assessed at,
or of the assessable value of, not less than eight
rupees land revenue; or

(b) is the alienee of the right of the Government to
the payment of rent or land revenue amounting to
not less than eight rupees in respect of alienated
land in the constituency; or

(¢) is a khot or sharer in a khoti village in the consti-
tuency, or a sharer in a bhagdari or narwadari vil-
lage in the constituency, and is responsible for the
payment of not less than eight rupees land revenue;
or

(d) occupies in the constituency as owner or tenant a
house or building, situate in the city of Bombay
or in any municipal borough, municipal district,
cantonment or notified area, and having at least
the appropriate value.

In sub-paragraph (d) of this paragraph, the expression
“the appropriate value” means—

(i) in relation to a house or building situate within
the city of Bombay, an annual rental value of sixty
rupees,;

(ii) in relation to house or building situate outside the
city of Bombay but in an area in which a tax is
based on the annual rental value of houses or
buildings, an annual rental value of eighteen
rupees;

(iil) in relation to any other house or building, a capital
value of seven hundred and fifty rupees.

Educational Qualification

4. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is proved in the prescribed manner to have
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passed the matriculation or school leaving examination of
the University of Bombay, or an examination prescribed as
at least equivalent to either of those examinations, or, if it
is so prescribed, any other prescribed examination, not
lower than a vernacular final examination.

Qualification by reason of service in H. M.’s Forces

5. Subject as aforesaid, a person shall also be qualified
to be includad in the electoral roll for any territorial consti-
tuency if he is a retired, pensioned or discharged officer,
non-commissioned officer or soldier of His Majesty’s regular
military forces.

Additional Qualification for Women

6. Subject as aforesaid, a person who is a woman shall
also be qualified to be included in the electoral roll for any
territorial constituency—

(a) if she is the pensioned widow or the pensioned
mother of a person who was an officer, non-com-
missioned officer or soldier of His Majesty’s regular
military forces; or

(b) if she is shown in the prescribed manner to be
literate; or

(c) if her husband possesses the qualifications requisite
for the purposes of this paragraph.

7. A husband shall not be deemed to possess the quali-
fications requisite for the purposes of the last preceding
paragraph unless he satisfies the requirement as to resi-
dence in relation to the constituency in question, but subject
as aforesaid a husband shall be deemed to possess the said
qualifications if—

(a) in the previous financial year, he was assessed to
income tax; or

(b) he is a retired, pensioned or discharged officer, non-
commissioned officer, or soldier of His Majesty’s
regular military forces; or .

(¢) in the constituency he holds in his own right or
occupies as tenant alienated or unalienated land
or land on talukdari tenure assessed at, or of the
assessable value of, not less than sixteen rupees
land revenue in the Panch-Mahals sub-division of
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the Broach and Panch-Mahals district or in the
Ratnagiri district, or not less than thirty-two rupees
land revenue elsewhere; or

(d) he is the alienee of the right of the Government
to the payment of rent or land revenue in respect
of alienated land in the constituency amounting
to not less than sixteen rupees in the Panch-Mahals
sub-division of the Broach and Panch-Mahals dis-
trict or in the Ratnagiri district and to not less
than thirty-two rupees elsewhere; or

(e) he is a khot or sharer in a khoti village in the
constituency or a sharer in a bhagdari or narwa-
dari village in the constituency and, in either case,
is responsible for the payment, in the Panch-Mahals
sub-division of the Broach and Panch-Mahals dis-
trict or in the Ratnagiri district, of not less than
sixteen rupees land revenue, and elsewhere, of not
less than thirty-two rupees land revenue; or

(f) he occupies as owner or tenant in the constituency
a house or building situate in the city of Bombay
or in a municipal borough, municipal district, can-
tonment or notified area and having at least the
appropriate value.

In sub-paragraph (f) of this paragraph, the expression
“appropriate value” means—

(i) in relation to a house or building in the city of
Bombay, an annual rental value of one hundred
and twenty rupees;

(ii) in relation to a house or building in the Panch-
Mahals sub-division of the Broach and Panch-
Mahals district or the Ratnagiri district, situate in

+ an area in which any tax is based on the annual
rental value of houses or buildings, an annual rental
value of twenty-four rupees;

(iii) in relation to any other house or building in the
Panch-Mahals sub-division of the Broach and
Panch-Mahals district or the Ratnagiri district, a
capital value of one thousand rupees;

(iv) in relation to a house or building in any other
area in which any tax is based on the annual rental
value of houses or buildings, an annual rental value
of thirty-six rupees; and

(v) in relation to any other house or building, a capital
value of one thousand five hundred rupees.
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Special Qualification for Scheduled Castes

8. Subject as aforesaid a person who is a member of
the scheduled castes shall also be qualified to be included

in the electoral roll for any territorial constituency if
either—

(a) he is shown in the prescribed manner to be literate;
or

(b) he was at any time during the year ending on the
thirty-first day of December next preceding the
prescribed date a person actually performing in the
Province the duties of an inferior village office,
whether hereditary or not:

Provided that a person who has been dismissed for
misconduct and has not been re-employed shall not by
virtue of sub-paragraph (i3) of this paragraph be qualified
to be entered in any electoral roll.

(Application necessary for enrolment in certain cases.
Paras 9, 10, 11 omitted.)

BENGAL

Qualifications dependent on taxation

2. Subject to the provisions of Part I of this Schedule
and to any overriding provisions of this Part of this
Schedule, a person shall be qualified to be included in the
electoral roll for any territorial constituency if he—

(a) has paid before the expiration of the previous year
any sum as tax under the Bengal Motor Vehicles
Tax Act, 1932, in respect of that year; or

(b) was assessed during the previous year to income
tax; or

(¢) was during the previous year entered in the muni-
cipal assessment book or licence register, or any
other authorised register maintained by the cor-
poration of Calcutta, as having paid in respect of
that year either directly or indirectly any sum as
consolidated rate, tax or licence fee to the corpora-
tion; or

(d) has paid during and in respect of the previous
year municipal or cantonment taxes or fees of
not less than eight annas, or road and public
works cesses under the Cess Act, 1880, of not less
than eight annas, or Chaukidari tax under the



$04 Provincial Administration in India

Village Chaukidari Act, 1870, of not less than six
annas, or union rate under the Bengal Village Self-
Government Act, 1919, of not less than six annas.

Qualifications depending on prope:rty

3. Subject as aforesaid, a person shall also be qualified
to be included in the electoral rell of any territorial consti-
tuency if at any time during the previous financial or
Bengali year he has occupied by virtue of his employment
a house in the Province the annual valuation of which is
not less than forty-two rupees.

In this paragraph “annual valuation” means the annual
rental of the house as ascertained from any accounts of
the employer of the person in question which are required
by or under any law to be regularly audited, or, if the annual
valuation is not so ascertainable, one-tenth of the annual
remuneration received by the person in question for the
employment by virtue of which he occupies it.

Educational Qualification

4. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is proved in the prescribed manner to have
passed the matriculation examination of any prescribed
university, or an examination prescribed as at least equi-
valent to any such examination, or if it is so prescribed,
any other prescribed examination, not lower than a final
middle school examination.

Qualification by reason of service in H. M.’s Forces

5. Subjcct as aforesaid, a person shall also be gualified
to be included in the electoral roll for any territorial consti-
tuency if he is a retired, pensioned or discharged officer,
non-commissioned cfficer or soldier of His Majesty’s regular
military forces.

Additional Qualifications for Women

6. Subject as aforesaid, a person who is a woman
shall also be qualified to be included in the electoral roll
for any territorial constituency, if she is the pensioned
widow or the pensioned mother of a person who was an
officer, non-commissioned officer or soldier of His Majesty’s
regular military forces, or if her husband possesses the
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qualifications requisite for the purposes of this paragraph,
or if she is shown in the prescribed manner to be literate:

Provided that, in relation to the original preparation
of electoral rolls and revisions thereof within three years
from the commencement of Part III of this Act, this para-
graph shall have effect as if the words “or if she is shown
in the prescribed manner to be literate” were omitted
therefrom.

7. In relation to a Calcutta constituency, a husband
shall be deemed to possess the qualifications requisite for
the purposes of the last preceding paragraph if—

(a) he was during the previous year entered in the
municipal assessment book as the owner and occu-
pier of any land or building in Calcutta separately
numbered and valued for assessment purposes at
not less than one hundred and fifty rupees per
annum, or as the owner or occuvier of any land or
building in Calcutta separately numbered and
valued for assessment purposes at not less than
three hundred rupees per annum, and paid during
that year his share of the consolidated rate on the
land or building; or

(b

he has paid during and in respect of the previous
year on his sole account and in his own name not
less than twenty-four rupees either in respect of the
taxes levied under Chapter XI or in respect of the
taxes levied under Chapter XII, of the Calcutta
Municipal Act, 1923; or

(c) his name is entered in the municipnal assessment
book in respect of any land or building in Calcutta
in respect of which not less than twenty-four rupees
was paid in the previous year in respect of the con-
solidated rate.

Special provisions as to Muhammadan Women’s
Constituency

13. No man shall be included in the electoral roll for,
or be entitled to vote at any election in, any Muhammadan
constituency specially formed for the election of persons to
fill the seats reserved for women.
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THE UNITED PROVINCES

Qualification Dependent on taxation

2. Subject to the provisions of Part I of *his Schedule,
and to any overriding provisions of this Part of this
Schedule, a person shall be qualified to be included in the
electoral roll for any territorial constituency if he—

(a) was assessed during the previous financial year to
income tax; or

(b) was, in an area wholly or partly within the consti-
tuency in which a municipal tax is in force, assessed
in the previous financial year to municipal tax on
an income of not less than one hundred and fifty
rupees per annum.

Qualifications dependent on Property

3. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is the owner or tenant of a house or building
in the constituency the rental value whereof is not less
than twenty-four rupees per annum.

4. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he—

(a) owns land in the constituency on which land

revenue of not less than five rupees per annum is
payable; or

(b

~

owns land in the constituency free of land revenue,
if the land revenue nominally assessed on the land
for determining the amount of rates payable in
respect of the land, either alone or together with
any land revenue payable by him as owner of other
land in the constituency, amounts to not less than
five rupees per annum; or

(c) is a tenant of land in the constituency in respect
of which rent of not less than ten rupees per
annum, or rent in kind equivalent to not less than
ten rupees per annum, is payable; or

(d) is an under-proprietor in Oudh of land in the
constituency in respect of which under-proprietary
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xl;clent of not less than five rupees per annum is paya-
e; or

(e) in the case of a constituency comprising any part
of the Hill Pattis of Kumaun, is resident in those
Hill Pattis and, in the constituency, either is owner
of a fee simple estate in those Hill Pattis, or is
assessed to the payment ot land revenue or cesses
of any amount in those Hill Pattis, or is a Khaikar.

Educational Qualification

5. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is proved in the prescribed manner to have
passed the upper primary examination or an examination
which is prescribed as the equivalent thereof.

Qualification by reason of service in H. M.’s Forces

6. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency if he is a retired, pensioned or discharged officer,
noncommissioned officer, or soldier of His Majesty’s regular
military forces.

Special provision as to Shilpkars in the Hill Pattis
of Kumaun

7. Subject as aforesaid, a person shall also be qualified
to be included in the electoral roll for any territorial consti-
tuency comprising any part of the Hill Pattis of Kumaun
if he is a Shilpkar resident in a village in those Hill Pattis,
and is in the prescribed manner selected and designated as
thﬁir representative by the Shilpkar families of that
village.

Additional Qualification for Women

8. Subject as aforesaid, a person who is a woman shall
also be qualified to be included in the electoral roll for any
territorial constituency—

(a) if she is the pensioned widow or the pensioned
mother of a person who was an officer, non-com-
missioned officer or soldier of His Majesty’s regular
military forces; or

(b) if she is proved in the prescribed manner to be
literate; or

(¢) if her husband possesses the qualifications requisite
for the purposes of this paragraph.
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In relation to any territorial constituency, a husband
shall be deemed to possess the qualifications requisite for
the purposes of the last preceding paragraph if—

(a)

(b)

)

(d

(e)

(§3

~

(g

(h)

he is the owner or tenant of a house or building
in the constituency, the rental value whereof is
not less than thirty-six rupees per annum; or

was, in an area in which no house or building tax
is in force, assessed in the previous year in the
constituency to municipal tax on an income of not
less than two hundred rupees per annum; or

owns land in the constituency in respect of which
land revenue amounting to not less than twenty-
five rupees per annum is payable; or

owns land in the constituency free of a land revenue
nominally assessed on the land for determining
the amount of rates payable in respect thereof,
either alone or together with any land revenue
payable by him as owner in respect of other land
in the constituency, amounts to not less than
twenty-five rupees per annum; oOr

is resident in the Hill Pattis of Kumaun and in
the constituency, either owns a fee simple estate
situate in those Hill Pattis or is assessed to the
payment of land revenue or cesses of any amount
in those Hill Pattis, or is a Khaikar; or

is, in the constituency, a permanent tenure holder
or a fixed rate tenant as defined in the Agra
Tenancy Act, 1926, or an under-proprietor or occu-
pancy tenant as defined in the Oudh Rent Act,
1886, and is liable as such to rent of not less than
twenty-five rupees per annum,; or

holds in the constituency as a tenant, land in
respect of which a rent of not less than fifty rupees
per annum, or a rent in kind equivalent to not less
than fifty rupees per annum is payable; or

was assessed in the previous financial year to in-
come tax; or

(i) is a retired, pensioned or discharged officer, non-

commissioned officer or soldier of His Majesty’s
regular military forces.

Similar q\iéliﬂcations are also provided for in the

Punjab and Bihar.



CHAPTER VII.
PROVINCIAL FINANCE

The problem of Finance in the new Constitution
is complicated by several factors. The most impor-
tant of these are:

(1) The history of the growth of separate provincial
purses;

(2) The inclusion of the Indian States in a Federal
system;

(3) The prowth of new politcal consciousness, and
the consequent realisation of new economic
possibilities; and

(4) The prevalence of an acute Trade Depression for a
number of years.

1. Evolution of Financial Federalism

We need not spend much time in tracing the
history of the scparate provincial finance ever since
the Government of India passed to the British Crown.
In the beginning, there was one single Budget for all
British India. The income and expenditure collected
and defrayed in the Provinces were included in the
common Central income and expenditure of the Go-
vernment of India. It was, however, impossible to
control from one centre the innumerable items of
expenditure, which were theoretically authorised by
the Central Government, but, which, in practice, had
to be administered by the Provincial Government.
The size and importance of these great units of admin-

300
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istration,—as also the history of some of them in the
past,—who had been co-equal Presidencies with the
Presidency of Bengal,—also militated against that
close and effective control over public expenditure in
the Provinces, which was indispensable so long as a
single Budget was maintained for the whole of India.
On the Revenue side, also, it was impossible for the
Central Government in all the wvarious centres in
which the several dues and taxes had to be collected
to superintend effectively the assement and collec-
tion of these taxes, and look carefully into all the
innumerable sources of economy or waste, which were
connected therewith.

First steps in Decentralisation

As early, therefore, as 1870, the beginnings of
separate Provincial Finance were made, by which
certain minor Departments were assigned for admini-
stration to the Provinces, and the income derived
therefrom was also made over tn supplement a fixed
grant made according to their needs to the Provinces
for the administration expenses of these Departments.

Once a beginning was made in this direction, it
expanded simultaneously in two directions:

(@) on the one hand, in increasing the sources of
income left at the disposal of the Provinces; and

(b) on the other, of introducing an element of elasti-
city in the field of these revenues for which the
Provinces were made responsible.

An element of fixity was also introduced, in course
of time, by placing these arrangements on a contrac-
tual basis. The arrangement, made originally for one
year, was made semi-permanent in the sense of a five
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years’ contract, which the Government of India were
bound to respect in regard to each Province, subject
always to unexpected emergencies of an unforeseen
War, or Famine, or any such considerable and disas-
trous demand upon the resources of the Government
of India.

Financial Arrangements under the Reforms of 1919

At the time when the Montagu - Chelsmford
Scheme of Reforms was first mooted, Provincial Fin-
ance had already become a semi-permanent, separate
organization, in which certain departments of admini-
stration were conducted almost exclusively by the
Provincial Governments, subject to general super-
vision by the Central Government; and certain sources
of Revenue were similarly assigned exclusively to the
Provinces. A few important taxes or sources of
Revenue were shared between the Central and Provin-
cial Governments, in agreed proportions; and the
Central Government retained the right to make
additional grants for specified objects of expenditure,
on which they retained the right to dictate their
conditions to the Provinces.

Borrowing Powers

In regard to borrowing, one common purse was
maintained both as regards the Provincial and Central
Government, the Central Government being the only
borrower on the combined credit of India, and lending
to the various Provinces amounts as required, under
specified conditions and for approved objects.

The Montford Scheme of Reforms introduced
several changes of a radical character in the system of
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provincial finance, as it had been developed in the
preceding half century. It made practically a com-
plete separation of the sources of revenue and expen-
diture as between Provinces and the Centre; that is to
say;

(a) the hitherto existing shared heads of revenue
were dispensed with;

(b) Certain sources of revenue were placed
exclusively at the disposal of the Provinces for them
to levy and develop as they thought proper; while
certain others were placed, similarly, exclusively at
the disposal of the Central Government.

(¢) The same principle was also adopted in
regard to expenditure. Certain departments were
made over exclusively to the Provincial Governments;
and there they were divided between the so-called
Reserved and Transferred Departments of Govern-
ment, the latter of which were placed in charge of
Ministers responsible to the Local Legislature, while
the former were managed by Executive Councillors,
who were responsible only to the Governor and the
Secretary of State. Expenditure in connection with
these two sets of departments was divided into Voted
and Non-voted, i.e., that which could be validly made
only by a grant voted by the local Legislature, and
that which need not be so voted at all.

The table appended* illustrates the position as it
was in 1932-33. Expenditure under the Government
of India was under the control of non-responsible
Councillors, though there, also, a small proportion of

*See Appendix p. 410.
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the total was made subject to a vote of the Legislative
Assembly. The power of certification reserved to the
Governor-General, or to the Governor in the case of a
Province, made this limited power of the purse entrust-
ed to the Legislature wholly innocuous.

(d) On the other hand, as, by this arrangement,
it was found that the Central Budget of the Govern-
ment of India would show a deficit, even in normal
times, it was decided that the Provinces should make
each a contribution, in accordance with certain settled
principles, as recommended by the Meston Committee,
in order to make up the deficit of the Central Govern-
ment. These Contributions were looked upon with
the greatest dislike by the Provinces affacted, and
continued to be a bone of contention until they were
abolished in 1926-1927. The power of the Central
Government to make specific grants for specific pur-
poses to the Provinces, when funds permitted, was
retained, and was utilised in 1934-35 and in 1935-36.

(e) Lastly, the right, under certain conditions, to
raise, in the open market, their own loans, was also
given to the Provinces, though it must be added that
the right was not very frequently exercised even by
the richest Provinces. Such borrowings, as have had
to be done on account of the Provinces, have been
done mainly through the Government of India, who
have acted as the Banker for the Provinces.

Financial Changes in the new Constitution

This arrangement has lasted upto the present time,
The new Constitution, as contained in the Act of 1935,
makes changes, which may well be said only to carry

11
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to the logical conclusion the tendencies already visible
im 1920. So far as the Provinces were concerned, the
problem of 1935 was, briefly stated, as follows:

THE PROBLEM IN 1935:

Equity in Resources and Obligations as between
Units and the Federation

(a) So far as possible, the complete and even a
rigid division of resources and obligations, as between
the Provinces and the Federation should be made, so
that there need be no heart-burning as between one
Province and another, or as between the Provinces and
the Centre. The system of divided heads of revenue
had been abolished in 1919. But the centre taking
the Taxes on Income almost wholly was resented, par-
ticularly by those advanced industrial and commercial
Provinces, which, like Bombay and Bengal, had an
increasing proportion of the taxable wealth within
the Province in non-agricultural forms. These, there-
fore, wanted all direct taxation,—on land as well as
on ‘other forms of income,—to be at their disposal,
especially as the needs of progressive administration
were making an almost insatiable demand on their
purse.

The principle, therefore, of a complete separa-
tion of resources and obligations was, indeed, more
easy to enunciate than to achieve, inasmuch as con-
siderable changes had come over the financial position
of India as a whole, since 1920-21. For one thing,
indirect {axation had assumed, since 1923, very much
more important proportions than was the case in the
Pre-war Intian Budget. Customs revenue, particular-
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ly, had become a most important single source of
income for the Government of India, between 1923 and
1935, accounting for as much as 50 crores per annum
in round terms. This was mainly because of the adop-
tion of a policy of discriminating protection to Indian
Industry. Before the war, the largest single source of
income, namely, the Land Revenue, which was assign-
ed, in 1920, exclusively to the Provinces, did not
exceed, for all the Provinces together, Rs. 35 crores.
The Income Taxes had also increased considerably,
both in rate and in yield. Addition to the number
of direct taxes was also made in the shape of Super-
Tax, or the Excess Profits Tax (subsequently
abolished). But none of these could equal the rise
in the Customs Revenue, which fell wholly to the
Government of India.

Shrinking Provincial Resources

(b) The provinces had got, under the Scheme
adopted in 1920, almost exclusively one form of Indirect
Taxation for their own use, namely Excise Revenue on
intoxicating drinks and drugs; while the Centre got
exclusively the other form of Indirect Taxation, name-
ly, Customs. But, whereas the Provincial items of
the Indirect Taxation were such that, enlightened
public opinion was intent upon progressively reducing
it till that item of revenue disappeared altogether, the
Central form of Indirect Taxation was such that, the
Nationalist Indian public opinion went on demanding
a line of policy which steadily increased the yield of
that revenue.

The same happened as regards Direct Taxation.
While the provincial share of Direct Taxation namely,
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Land Revenue, was an item fixed for a number of
years, and therefore, inelastic, at any given moment,
Income Tax on non-agricultural incomes, which was
taken exclusively by the Central Goveinment, was
capable of easy expansion by a slight manipulation of
the rates charged.

Growing demands of spending Departments

(c¢) The Provinces, moreover, under the impulse
of a Responsible Government, introduced by the
Dyarchical system, were becoming more and more
conscious of the claims of the spending departments
left in their charge. The new Ministers could not
but realise the great leeway which had to be made up
in almost every Province, before the standard of civi-
lised administration in these departments could be
brought up to anything like a desired level. Hence,
while the revenue left to the Province was shrinking,
‘or at least inelastic, generally speaking, the depart-
ments of expenditure left to them were steadily
expanding, and increasing the demands upon the Pro-
vincial purse.

Borrowing Powers

(d) The right to borrow for provincial purposes
was, though not entirely a dead letter, difficult to
exercise in practice, under the conditions and limita-
tions laid down in the Constitution, or the Devolution
Rules framed thereunder. The projects of Provincial
development,—apart from certain Irrigation Works, as
in Sind and the Punjab; or some authorised industries
developed, as in the United Provinces—had to be held
over for want of funds, or taken up on such a restricted
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scale as to be always more burdensome than
beneficial.

Deficit Provinces

(e) Add to all this, the institution of certain new
Provinces, like Sind and Orissa, the separation from
the Government of India of Burma, and the realisation
of some other older Provinces being under a steady
deficit. The separation of Burma is alone estimated
to worsen the Government of India’s finances to the
tune of 2-75 crores at the least, assuming that Burma
pays regularly what the Amery Tribunal has decreed
it should pay in regard to her share of the Debt, &c.*
The revenues left to these Provinces were unable to
meet even their normal expenditure. So some means
had to be devised to make all these “deficit” Provinces
balance their Budget. In a manner of speaking,
almost all the Provinces in British India could well be
described as “Deficit Provinces,” in so far as, in almost
every instance, the standards of public welfare and
civilized administration are still very rudimentary.
Vast proportions of the people still remain illiterate in
almost all the Provinces; sanitation and public health
measures are of the most elementary kind; and
economic resources are all but undeveloped. In view of
these, hardly any Province in India can be called really
of a level, where the real deficit could be measured

*8ays the Explanatory Memorandum by the Financial Secretary on
the Indian Budget for 1937-38. ‘‘The separation of Burma thus leads
10 a net reduction in the revenue of 6,61—3,36 or 3,25, and to a saving
in expenditure of 2,35—1,43.

The net cost of separation will, therefore, be 2,33.......... All
these figures are of a vprovisional character. There are many uncertain
factors to be taken into account, particnlarly under the heads ‘‘Customs’’
and ‘‘Taves on Tncome,’’ and moreover the final material for the calcula-
tion of the annuities payable by Burma will not be availuble until gome
time after the S1st March.”’

The figures in this para represent lakhs of Rupees.
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by comparing only the revenue and expenditure of
these provinces. But even if we thought in terms
of revenue and expenditure only, several Provinces,
old as well as new, show a steady deficit, which has
to be met in one way or another, either by contribu-
tions or subsidies from the Centre, or by handing over
to the Province certain sources of productive and
elastic revenues. As shown more fully in a later
section of this Chapter, the aggregate deterioration in
the Central Finances, due to the separation of Burma
(2-75 crores), subsidies to Deficit Provinces (4-50
crores), and handing over progressively of a part of
the Income Tax (6 crores at most) to the Provinces,
would amount to over 13 crores per annum, without
reckoning the additional expenditure due directly to
the institution of the new constitutional machinery,
in the Federation as well as in the Provinces, (aggre-
gating 1} crores), or the irrepressible and irresistible
claims of such unproductive services as Defence.

Federating States
(f) 'This very serious ingredient of the problem
of Federal Finance has next been complicated by the
introduction of another factor, namely, the proposed
admission of Indian States to the new organisation of
a Federation of India.

The Indian States had hitherto been régarded as
distinctly separate wunits, for the actual internal
administration of which the Government of India did
not hold themselves directly, or theoretically, respon-
sible. If, however, and in so far as, the States could
be induced to join a common system of governance for
the whole country, as for example, a Federation, the
problem would be considerably altered.



Provincial Finance 319

The States have been claiming, since 1929, at least,
a share in the Customs Revenue, because, they urge, a
part of it is paid by their people. Those of them who
are on the seaboard, and, therefore, able to have a
direct overseas trade through their own ports, collect
and retain considerable amounts of such revenue,
levied at rates laid down by the Government of India,
and so yielding vast amounts of income to these States,
who use them to develop still further their own ports
and transport facilities to make an ever intensifying
rivalry with British Indian ports.*

Besides the Maritime States making a consider-
able hole in the Customs revenue of the Government
of India, many of the Inland States also levy local
Customs duties of their own, which yield consider-
able income to these States. The existence of internal
Customs barriers like these is incompatible, -generally
speaking, with the creation of a common, uniform
system of government throughout the continent of
India, as in a Federation.

If, therefore, these States were to be induced
to forego their own separate Customs revenue, by
abolishing their own local Customs duties, or by
bringing into a common pool the income the Maritime
States derive from their own Ports, no doubt the
Federal Exchequer would benefit considerably. But
on the other hand, for such sacrifices, the States
would demand a quid pro quo, which would perhaps
more than offset the benefits derived from this
sacrifice on the part of the States.

*Very fu\ maritime States are, hl\o Cute h free to du:se ﬂulr own
Customs duties.
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The States are, no doubt common beneficiaries in
the general provision for the Federal Defence, which
the new Federal Government would be obliged to
make. But they had already some defence provision
of their own in many cases. And, in the last analysis,
in the eyes of the States, it is the Federal Government
of India which is responsible for the National Defence,
as also for the maintenance of peace and tranquillity
within the country against forces of internal disorder;
so that the States might not deem themselves ade-
quately compensated for the sacrifice of their own
sources of revenue by being covered in a common
measure of Federal Defence.

Solution Proposed

The scheme of Federation set out in the Act of
1935 requires the States to assume their share of the
obligation for the Pre-Federation Debt of the Govern-
ment of India, as also for the Pensions and other con-
tingent liabilities of that body, incurred before the
Federation comes into being; and to contribute to the
common purse through Customs revenue &c. We need
not, however, pursue this matter further at this stage.

Trade Depression and Budget Deficits

This situation was complex indeed, in a very high
degree; but it was made infinitely more so by the
prevalence of an intense Trade Depression all over the
world, and particularly in agricultural countries, like
India. The prices of the staple production in this
country sagged so heavily after 1929, that the main
sources of public income began to suffer heavily. In
spite of economies which the Government of India
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and the various Provincial Governments had ordered,
when depression became too strong and too prevailing
to be overlooked, heavy and recurring deficits in the
Central and the Provincial Budgets became the rule all
over the country.

So far as the Government of India are concerned,
even though they appear to have covered part
of their deficit caused by the Depression, by
adding surcharges to their existing taxes or increas-
ing their rates, by reducing the provision for reduction
or avoidance of Debt, and by curtailing expenditure
wherever possible, their financial position as a whole
cannot be said to have improved substantially. Some
of the old productive items of Revenue, like the Rail-
‘ways, have not yet turned the corner, and continue to
show recurring substantial deficits. The Railways in
fact are, even now, the biggest single source of anxiety
to the Government of India; and until and unless they
at least make their own Bucget balance, without re-
course to any financial sleights of hand, there is no
hope of any solvent system of Federal Finance being
devised in this country.*

The principles, again, governing the Indian
Finance Department, in its effort to obtain a net
revenue from the so-called Commercial departments
of government,—like the Railways and the Post Office,
—are obsolete and unproductive; and so they succeed

*Qays Sir Otto Niemeyer:—'‘The position of the Railways is frankly
disquieting. Tt is not enough to contemplate that in five years’ time the
Railways may merely cease to be in deficit. Such a result would also
tend to prejudice or delay the relief, which the Provinces are entitled to
expect. I believe that both the early establishment of effective coordina-
tion between the various modes of transport and the thorough going
overhaul of Railway expenditure in itself are vital elements in the whole
Provincial problem.”’ It is interesting to note that the Wedgwood report
-on Indian Railways dashes all these expectations to the ground.
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by their efforts rather in injuring the trade-and indus-

try of . the . country than benefiting Government
Exchequer

A Fall in Customs

Some of the Customs Duties, again, shows signs of
sagging, which is not all made up for by the imposition
of Countervailing Excise Duties on the products of
protected industry within the country. The high rates
of duties on articles becoming more and more the in-
dispensable adjuncts of modern industry and com-
merce,—like motor vehicles,—act like the butcher’s
knife on the goose that lays the golden egg. The
opinion is, therefore, gaining ground in some quarters
that the Tariff schdule—at least in respect of purely
revenue duties,—needs a drastic revision with a down-
ward trend. If these ideas materialise, Customs
revenue may show a further decline for some years to
come, especially if the trade depression continues, and
intense economic nationalism prevents its recovery.

Debt Provision

There is, moreover, legitimate anxiety, in quar-
ters which are overimpressed with the extreme need
of India to maintain “sound finance,” as regards the
~'very restricted provision in the Central Budget on
account of Reduction or Avoidance of Debt. The bulk
of the debt of the Government of India is, really speak-
ing, unproductive, and would not admit of conversion
at the present low rate of interest; and such conversion
as has taken place does not make a saving sufficient

to insure or indemnify against the contingencies
noticed above.
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Stagnation in Income-Tax Receipts

While business continues to be depressed, receipts
from taxes on income cannot improve, and the entire
system of taxation of incomes demands radical reforms
which may cause still further loss to the Exchequer.
The Provinces, also, demand their share, which, when
conceded to the full, would, on the present basis of
such tax receipts, involve a loss of 6-5 crores to the
Central Government, assuming that the Province
should get only } of the Income-Tax levied in their
own jurisdiction, and, that, too, after 5 years or so.

Threatening Rise in the Defence Budget

The authorities responsible for the Defence of
India have held out more than one threat, in recent
years, of no further economies being possible in their
Budget; but that, on the contrary, considerable addi-
tions might have to be made on this account in the
near future. Other charges of the Government of
India are, similarly, either fixed and guaranteed by the
Constitution Act of 1935, or are steadily increasing.
Hence the necessary margin of improvement in the
general financial position is not visible to make the
working  of the new Constitutional machinery smooth
or fruitful.

Constitutional Provisions Sections—136-180

The same tale is told in the Provinces, though in a
minor key. Let us however, study the actual provi-
sion made in this behalf in the new Constitution to
understand this aspect of its working more correctly.

The authors of the Act of 1935 proceeded to solve
the problem before them in a characteristic fashion.
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They abolished the still surviving traces of the
historical origin of decentralised Provincial Finance,
and made a clean division of the sources of revenue
and expenditure between the Federation and the
Provinces.*

*The Listx given below, compiled from Schedule VI1I to the Govern-
ment of India Act, 1935, indicate the line of division of revenue resources
between the Federation and the Provinces:—

Federal Sources

1 Duties of Customs including Export Duties.

2 Excise Duties on Tobacco and other goods manufactured or pro-
duced in India, except alcoholic drinks, opium, hemp and other
drugs, and toilette preparations containing alcohol.

3 Corporation Tax.

4  Salt Tax.

5 Taxes on Income other than agricultural.

6 Taxes on Capital Value of assets, exclusive of Agricultural land,

of individuals and companies.
7 Taxes on capital of companies.
8 Succession Duties, except as to agricultural land.

9 Stamp Duties on Bills of Exchange, Cheques, Pronotes, Bills of
Lading, Letters of Credit, Insurance Policies, Proxies, and Re-
ceipts.

10 Terminal Taxes on goods or parsengers carried by railways or
air. .

11 Tax on Railway fares or freight.
12 Fees in respect of any matter in the Federal List of Legislation.

Provincial Sources.

1 Land Revenue. "

Excigse Duties on alcoholic liquors, opium, hemp, other narcotic
drugs, non-narcotic drugs, medicinal and toilette preparations
containing alcohol—manufactured or produced in the province,
and countervailing duties on similar articles manufactured or
produced in other parts of India.

3 Taxes on Agricultural incomes.

4 Taxes on land and buildings, hearths and windows.

5 Succession duties in respect of agricultural land.

6 Taxes on mineral rights subject to any limitation imposed by a
Federal land relating to mineral development.

7  Capitation Taxes.

8 Taxes on Professions, trades, callings or employments.

9 Taxes on animals or boats.
(Continued on page 325)



Provincial Finance 325

In the resultant situation, they found that several
of the Provinces could, from their own resources, never
meet the obligations imposed upon them; while several
others, even though able to meet the existing burdens
from the resources made available to them, would
never be able to develop to the full the territories
under their jurisdiction.

For these two classes, they suggested an enquiry,
—a sort of an Arbitral Award,—at a date as near the
advent of Provincial Autonomy as possible,—so as to
determine the amount and nature of assistance from
the Central Exchequer to carry on the irreducible
minimum of provincial administrative machinery.
The same authority was also to advise upon the dis-
tribution, between the Provinces and the Central
authority, of the Income Taxes. These are collected in
the Provinces, from the Provincial citizens, or from
provincial wealth, and are the most easily expansible
item of public income in India, which the Provinces
rightly claim ought to belong wholly to them.

(Continued from page 324)

10 Taxes on the sale of goods and on advertisements.

11 Cesses on entry of goods for consumption in local areas.

12 Taxes on luxuries, including entertainments. amusements, betting
and gambling.

13 Stamp duties in respect of documents other than those assigned to
the Federal Government for such taxation.

14 Taxes on goods or passengers carried on inland waterways.

15 Tolls.

16 Tees in respect of any matters contained in List IT.

N.B. Some of these are made over to the Liocal self-governing hodies,
and the resources available to the Provinces are to that extent
curtailed.

There is, in this division, no proper principle of scientific classi-
fication and distribution at work. Not all the Direct Taxes are
assigned to the Provinces, nor all the Indirect Taxes to the Fe-
deration, The scheme of division is rather the outcome of
historical tradition and immediate expediency, than any logical
principle of financing for a Federal system,
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Let us review now:—

(i) the statutory arrangements made in the Constitu-
tion proper, of the division of resources and obliga-
tions, between the Provinces and the federation;

(ii) the provisions to be made under the Arbitral Award
for aiding the Deficit Provinces, as also for enabling
the more solvent Provinces to undertake schemes of
local development, which they cannot if adequate
resources are not available to them; and

(iii) the exact significance of the final picture. as it
would emerge, after effect had been given to all
these changes and reocmmendations.

Statutory Provisions re: Provincial Finance

The Statutory Provisions regarding the scheme of
Federal Finance are found in Part VII, sections 136—
180, both inclusive, of the Government of India Act,
1935.

These, indeed, are not all the sections of the Con-
stitution Act, which will affect our national finances.
A number of the Governors’, or of the Governor-
General’s Discretionary duties, Special Responsibili-
ties, and other privileges accorded to the Public Ser-
vices, are scattered over several sections in all Parts
of the Act. They involve financial liabilities, or
restrictions upon the authority of the Provincial
Governments, which cannot all be summarised here.

There are, again, provisions in the Part of the
Act dealing with the Powers and Procedure of the
Legislatures,—both Provincial and Federal,—which
may have their reaction upon the system of finance in
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the Provinces under the new regime. Finally, the
reservations, conditions or limitations of particular
Instruments of Accession of individual States may
affect the Provinces in their financial administration,
the full effect of which we cannot assess in this place.

We must, therefore, confine our summary of the
Statutory Provisions only to the terms of Part VII of
the Act, and with special reference to the Provincial
Finances,—leaving the other provisions bearing on the
same subject to be glanced at in passing as they appear

to be relevant in their appropriate place.

I
What are Public Revenues?
Section 136 gives a definition of the revenues of
the Federation, and of the Provinces, which is remark-
able in that it seems to include not only the normal,
recurrent income, but also the extraordinary, non-re-
current receipts, e.g.,—borrowed funds, or the pro-

ceeds of the sale of property. Says the Section:

.
(AR RE]

136. “Subject to the following provisions of this Chap-
ter with respect to the assignment of whole or part
of the net proceeds of certain taxes and duties to
Provinces and Federated States, and subject to the
provisions of this Act with respect to the Federal
Railway authority, the expression “Revenues of the
Federation” includes all revenues and public
monies raised or received by the Federation, and
the expression “Revenues of the Province” includes
all revenues and public monies raised or received
by a Province.”

“All revenues and public monies raised or receiv-
ed” must mean an extension of the term “Revenues of
the State,” which is in no way justified by any pre-
cedent, nor explained by any specific reason adduced
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to support such an extension. Under the Act of 1919,
the corresponding expression could not possibly be
extended to include anything but the normal, recur-
xing proceeds of taxation, fees, or the proiits of State
enterprise; certainly not the loans, borrowed monies,
-or capital sums obtained in one way or another. The
only explanation of this very unsual definition might
be found in the apprehension the framers of the new
<Constitution seem to have entertained of the ability of
the new Federation, or its autonomous Provinces to
bear the burdens imposed upon them, or to make con-
tributions in aid of Britain’s Imperialistic adventures;
and the consequent necessity they must have felt of
securing,—at least so far as the interest on British
investments, the salaries and pension of British public
servants in India, and the continued maintenance of
the British garrison in India were concerned,—
adequate resources in the hands of the Executive to
meet those obligations, punctually and regularly. But
those are matters of Imperial policy as guaranteed by
the special powers and responsibilities of the executive,
which will not help the cause of effective autonomy
in the Provinces.

The foregoing remarks will be understood in their
proper perspective, if we read, along with Section 136,
section 150 of the Act. That section provides:—

“(1) No burden shall be imposed on the revenues of
the Federation or the Provinces except for the pur-
poses of India or some part of India.

(2) Subject as aforesaid, the Federation or a Province
may make grants for any purpose, notwithstand-
ing that the purpose is not one with respect to
which the Federal or the Provincial Legislature, as
the case may be, may make laws.”
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We have already commented upon the contrast
this provision affords with the existing law on the
subject, in another part of this work; and so need not
‘linger more on that topic, beyond pointing out the light
it casts upon the interpretation of Section 136, as in-
«dicated above. When all the income, whether in the
nature of capital receipts or revenue proper, are
pledged, as it were, for “the purposes of India”,—even
if the particular purpose in any given case is not one
-on which the Legislative authority for the entity is
entitled to make laws,—and, therefore, with respect to
which the ordinary constitutional executive have no
authority to act,—these extra-legal purposes can he
financed out of “the revenues of India” by the supreme
executive officers,—Federal or Provincial. What
check can there then be on the spending propensities
of the executive?

Method of Central Collection

There are some sources of revenue, the rates of
which are left entirely to the Provinces to regulate
from time to time; while there are others, the net pro-
ceeds of which are to be distributed among the Federa-
ting Units, which are to be levied and collected by the
Federal Government. Under Section 137,* duties in
respect of:

(1) succession to property other than agricultural

land;

*117. Duties in respect of succession to property other than agri-
cultural land, such stamp duties as are mentioned in the Federal Legisla-
tive Iast, terminal taves on goods or passengers carried by railway,
water or air, and taxes on railway fares and freights, shall be levied and
collected by the Federation. but the net proceeds in any financial year of
any such duty. or tax, except in so far as those proceeds rvepresent pro-

ceeds attributable to Chief Commissioners’ Provinces, shall not form part
of the cevenue of the Federation, but shall be assigned to the Provinces
.and {o the Federated States, if any. within which that duty or tax is
leviable in that year, and shall be dixtributed among the Provinces and

Continued on page 330)
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(ii) Stamp duties .mentipned in item 57 of the Federal
Leg;slative List, i.e., stamps on commercial docu-
ments; B

(iii) Terminal taxes on goods or passengers carried by
railway or air; and

(iv) Taxes on railway fares and freights.

are to be levied and collected by the Federation. But
their net proceeds are to be distributed between these
Provinces and the Federated States, if any, within
which those duties or any of them are leviable in a
given year. The process of distribution is to be regulat-
ed by principles laid down in an Act of the Federal
Legislature. An important proviso to this Section
lays down:

“That the Federal Legislature may at any time increase
any of the said duties or taxes by a surcharge for
Federal purposes, and the whole proceeds of any
such surcharge shall form part of the revenues of
the Federation.”

The justification of this device of levying and
collecting given taxes as from a common centre, and
distributing the proceeds according to predetermined
principles, lies in the desirability of uniform rates and
methods of tax collection, and economy in administra-
tion arising out of such uniformity. On the other
hand, the right reserved to the Federation to impose
surcharges is justified by the need to place at the dis-
posal of the Central Government additional sources of

(Continued from page 329)

those States in accordance with such principles of distribution as may be
formulated by Act of the Vederal Legislature:

Provided that the Federal Legislature may at any time increase any
of the said duties or taxes by a surcharge for Federal purposes and tho
whole proceeds of any such surcharge shall form part of the revenues of
the Wederation.
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incomes, since that body will have under its charge
items of expenditure that are heavy in incidence, out-
side the scope of ministerial responsibility, and can-
not always show a concrete return for the amounts
spent upon them.

Exclusive Provincial Resources

It must be noted, however, that against all these
duties, or taxes, there are complementary items, which
are left exclusively to the Provincial Government. e.g,
under item 51 (Stamp duties) of the Provincial List in
Schedule VII, or item 57, Part I of the concurrent
List; or item 43 in the provincial List regarding succes-
sion to Agricultural Land, Item 18 in the Provincial
List is particularly interesting, inasmuch as it includes
all means of communication and transport. other than
Federal Railways and Airways. Presumably the Pro-
vinces are entitled, not only to legislate for these other
means of transport and communication, but also to levy
tolls, dues, or taxes, exclusively for their own use, on
such means or vehicles of transport as is indeed laid
down in List IT of Schedule VII—within the Province,
e.g., motor lorries or buses, by means of their registra-
tion fees, licence of drivers, road tolls, or other forms
of such taxation. If the road transport could be effec-
tively organised by the Provinces, and operated as a
provincial enterprise in aid of their own revenues, it
could make an excellent rival to the railways. The
latter, already in a state of acute depression, would
suffer still more because of such rivalry from the
different Provinces. There is considerable room for
conflict of interest, and also for overlapping of juris-
diction, in this matter. Needless to add, under item 54
of the Provincial List, the Provincial authorities would
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be fully entitled to exploit such sources of revenue for
their own benefit, even if that should prove detrimental
to Federal Revenues.

Fate of the Income Tax Receipts

The most important section, perhaps, of this part
of the Act, is 138, which relates to the division of the
Income Tax as between the Federation and the Pro-
vinces. The Federating States would not agree to
burden their subjects in respect of this taxation,—
except in case of extraordinary emergency. In that
event surcharges may be levied exclusively by, and for
the benefit of, the Federal Government. The proceeds,
again, of taxes on income derived from Federal securi-
ties, or Federal government salaries and emoluments,
as also those in the Chief Commissioners’ Provinces,
would, similarly, belong to the Federal Exchequer. It
is only for the purely Provincial revenue derived from
“this tax, i.e. on income in the Province itself, that a
division may take place, under certain conditions, and
upto a prescribed maximum amount, of the proceeds of
the tax.

Let us first consider the text of the Section:—

“138(1) Taxes on income other than agricultural income
shall be levied and collected by the Federation, but
a prescribed percentage of the net proceeds in any
financial year of any such tax, except in so far as
those proceeds represent proceeds attributable to
Chief Commissioners’ Provinces or to taxes pay-
able in respect of Federal emoluments, shall not
form part of the revenues of the Federation, but
shall be assigned to the Provinces and to the
Federated States, if any, within which that tax is
leviable in that year, and shall be distributed
among the Provinces and in those States, in such
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manner as may be prescribed: Provided that -— (a)
the percentage originally prescribed under this sub-
section shall not be increased by any subsequent
order in Council; (b) the Federal Legislature may
at any time increase the said taxes by a sur-
charge for Federal purposes, and the whole pro-
ceeds of any such surcharge shall form part of the
revenues of the Federation.

Notwithstanding anything in the preceding sub-
section, the Federation may retain out of the
monies assigned by that sub-section to Provinces
and States — (a) in each year of a prescribed
period such sum as may be prescribed; and (b) in
cach year of a further prescribed period a sum less
than that retained in the preceding year by an
amount, being the same amount in each year, so
calculated that the sum to be retained in the last
year of the period will be equal to the amount of
each such annual reduction: Provided that—(1)
neither of the periods originally prescribed shall be
reduced by any subsequent Order in Council; (2)
the Governor-General in his discretion may in any
year of the second prescribed period direct that the
sum to be retained by the Federation in that year
shall be the sum retained in the preceding year,
and that the second prescribed period shall be
correspondingly extended, but he shall not give any
such direction except after consultation with such
representatives of Federal, Provincial, and State
interests as he may think desirable, nor shall he
give any such direction unless he is satisfied that
the maintenance of the financial stability of the
Federal Government requires him so to do.

Where an Act of the Federal Legislature imposes a
surcharge for Federal purposes under this section,
the Act shall provide for the payment by each
Federated State in which taxes on income are not
leviable by the Federation of a contribution to the
revenues of the Federation assessed on such basis
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as may be prescribed with a view to securing that
the contribution shall be the equivalent, as near
as may be, of the net proceeds which it is estimated
would result from the surcharge if it were leviable
in that State, and the State shall become liable to
pay that contribution accordingly.

In this section:—

“taxes on income” does not include a corporation
tax;

“prescribed” means prescribed by His Majesty in
Council;

“Federal emoluments” includes all emoluments and
pensions payable out of the revenues of the Federa-
tion or of the Federal Railway Authority in respect
of which income-tax is chargeable.

It may be noted that the ‘“net proceeds™ of this
taxation is defined by section 144, which reads as
follows:—

(1)

(2)

In the foregoing provisions of this chapter “net
proceeds” means in relation to any tax or duty the
proceeds thereof reduced by the cost of collection,
and for the purposes of those provisions the net
proceeds of any tax or duty, or any part of any
tax or duty, in or attributable to any area, shall
be ascertained and certified by the Auditor-
General of India, whose certificates shall be final.

Subject as aforesaid, and to any other express
provision of this chapter, an Act of the Federal
Legislature may, in any case where under this Part
of this Act the proceeds of any duty or tax are, or
may be, assigned to any Province or State, or a
contribution is, or may be, made to the revenues
of the Federation by any State, provide for the
manner in which the proceeds of any duty or tax
and the amount of any contribution are to be cal-
culated, for the times in each year and the manner
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~at and in which any payments are to be made, for
the making of adjustments between one financial
year and another, and for any 1nc1dental or ancil-
lary matters.”

Secondly, only taxes on income other than agri-
cultural income are those assigned, to the Central Gov-
ernment, a part of which, to be prescribed by Order in
Council, has to be assigned to the provinces. '

Super Tax and Surcharge

It may be questioned whether this includes Super-
Taxes on income, since, under item 54 and 55 of the
Federal Legislative List, Schedule VII, only taxes on
income other than agricultural income (54), and taxes
on the capital value of assets, exclusive of agricultural
land of individuals and Companies; and taxes on the
capital of Companies (55), arc left to the Central Gov-
ernment; while under item 41 in the Provincial List,
taxes on agricultural income, as also taxes on pro-
fessions, trades, callings and employments, (item 46)
are left to the Provinces. But Super Taxes are no-
where mentioned by name. It may be that under sub-
section (1), paragraph (b) of the proviso, of Section
138, the Federal Legislature being entitled to levy a
surcharge on income taxes for Federal purposes, the
need for a super-tax does not arise. But a corres-
ponding right of the Provinces to increase for pro-
vincial purposes the amount of the yield, by adding to
the rate of the tax on the income taxed in the Pro-
vince, is not provided for. It does not seem to be the
intention of the Legislature to leave this right to the
Provinces, as the Report of the Joint Select Committee
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of Parliament on the Government of India Act of 1935
makes evident. *

Taxation of Agricultural Incomes

Thirdly, taxes on income contemplated in Section
138 are distinctly those which are exclusive of taxes
on agricultural income. It is left to the Provinces to
impose such taxes within their jurisdiction on Agri-
cultural Income if they thought fit. And these taxes,
if imposed, would be in addition to the Land Revenue.
Where land has been permanently settled, and a fixed
revenue demand is made in perpetuity, the Governor
of the Province concerned has special instructions to
consider carefully any proposal for levying income
taxes on agricultural income derived from land which
has been permanently settled. For all other purposes,
both the Land Revenue and the additional tax on Agri-
cultural Incomes within the Province may be enjoyed
by the Provinces. But whether any Province would
derive any considerable benefit from such an imposi-
tion is seriously open to question. The reason is quite
simple. Even if there be land in the non-permanently
settled Provinces, the income from which can fairly
be made assessable to income-tax, the basic principle

*Para 257 of the J.P.S.C Report says:—

‘‘“The White Paper proposes that a Provincial Legislature should be
empowered to impose a surcharge not exceeding 12 1i20,, on the taxes
levied on the personal income of persons resident in the Province, and
to retain the proceeds for its own purposes. There is, we understand,
a considerable difference of opinion in Tndia on this suggestion. It
might lead to differential rates of tax on the inhabitants of different Pro-
vineces; and although a limit would he set to the possible differences, this
is in itself undesirable. The rates of taxes on income are likelv also to be
sufficiently high to make it difficult to iners the rate by way of sur-
charge, and to give the Provinces such a power might well nullify the
emergendy power of imposing a surcharge which we think it essential that
the Federation should possess. On the other hand, the pronosal would
undoubtedly give an elasticity to provincial revenues, which would be
very desirable wntil the transfer of their share of the income tax is
completed. But, after balancing the considerations on either side, we are
on the whole not in favour of it.’’
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of such taxation of incomes would require exemption
from taxation of a minimum for subsistence. In the
ordinary Income tax to-day, Rs. 1,500- per annum is
thus exempted. This principle will apply to so much
even of the rest of land revenue from the small farmers
that there can be no substantial increase of income
from this source, at least in the provinces where the
Land Revenue is settled for a term of years, and not
permanently.

Succession Duties

We do not, of course, in this connection reckon
Succession Duties on agricultural property, or other
taxes on land and buildings, which are assigned to
the Provinces. A good many of these are made over
by the Provinces to the Municipalities or District
Boards under them. So, too, with regard to taxes on
trades and professions, callings and employments
(item 46 in the Provincial List). But these may be
‘utilised even in the form of a fixed charge on the
incomes derived from such trades, etc., for provincial
purposes. It is impossible to say how much additional
income any given Province would derive from such
sources; but the moment they go beyond municipal
or local limits, such taxation, if resorted to, will have a
deleterious effect upon the general prosperity of the
Provinces concerned, especially if neighbouring Pro-
vinces do not impose such handicaps upon trades and
professions, etc., within them.

Federal Emoluments

Fourthly, the wording of this section also does not
make it clear if the Federal Government are to retain
taxes on the income derived from the securities of the
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Federal Government for their own purposes. The
only exceptions made by the section are in respect of
proceeds “attributable to Chief Commissioner’s Pro-
vinces or fo taxes payable in respect of Federal emolu-
ments.” And ‘Federal emoluments’ are defined in
sub-section (4) of the same section, so that we cannot
include therein any interest on Federal Government
securities.

It is similarly not clear whether income tax on the
interest on Provincial Government securities, even in
those provinces in whose case the provincial debt has
not been cancelled by the Government of India, will
belong to the Provincial Government. This seems to
be a surprising omission, and does not seem to be made
up for either by section 155, which allows the Govern-
ment of a Province, or the ruler of a Federated State,
to be exempt from “Federal taxation in respect of
lands or buildings situate in British India, or income
accruing or arising or received in British India.”

All Proceeds Retained by Centre

The Federation is entitled, under sub-section (2)
of this section, to retain for its own purposes, from
the monies assigned to the Province or the Federated
States under sub-section (1), a certain proportion; for
a given period; and, after the prescribed period, a
certain smaller proportion. The actual amount and
percentage to be thus distributed amongst the Pro-
vinces and States is determined by the Award of Sir
Otto Niemeyer, which is noticed more fully below.

While the taxes on income are not ordinarily
applicable to the Indian States, the surcharge on
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income tax levied for Federal purposes is payable by
the Indian States as well, except that particular States
may agree to make specific contribution in lieu of the
surcharge being levied and collected in their jurisdic-
tion.

Salt, Federal Excise, and Export Duties

The same may be said of the provisions of section
140 relating to duties on Salt, Federal Excise Duties,
(such as those levied on sugar, matches, and
petroleum) or Export Duties. The proceeds of these
will normally belong to the Federation. But it is left
to the Federal Legislature to provide by an Act that
“there shall be paid out of the revenues of the Federa-
tion to the Provinces and to the Federated States, if
any, to which the Act imposing the duty extends, sums
equivalent to the whole or any part of the net pro-
ceeds of that duty.” Under this section, provision has
to be made, for instance, for the allocation to the jute
growing provinces for a share in a jute export duty,
levied by the Federal Government according to a
scheme recommended by the Award of Sir Otto Nie-
meyer.

140. (1) “Duties on salt, Federal Duties of excise
and export duties shall be levied and collected by
the Federation, but, if an Act of the Federal Legis-
lature so provides, there shall be paid out of the
revenues of the Federation to the Provinces and
to the Federated States if any, to which the Act
imposing the duty extends, sums equivalent to the
whole or any part of the net proceeds of that duty,
and those sums shall be distributed among the
Provinces and those States in accordance with such
principles of distribution as may be formulated by
the Act.
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(2) Notwithstanding anything in the preceding
sub-section, one half, or such greater proportion as
His Majesty in Council may determine, of the net
proceeds in each year of any export duty on jute or
jute products shall not form part of the revenues of
the Federation, but shall be assigned to the Pro-
vinces or Federated States in which jute is grown
in proportion to the respective amounts of jute
grown therein.”*

Federal Contributions

Certain provinces are entitled, in virtue of section
142, to contributions being made from Federal
revenues in accordance with the Orders of His
Majesty’s Government, as grants-in-aid of such pro-
vinces.}

The Grants-in-aid thus fixed in the first instance
by the Award of Sir Otto Niemeyer, are noticed below.

Borrowing Powers of the Provinces

The borrowing powers of the Provinces in the
new Constitution are contained in sections 162.f Bor-

*The Niemeyer Award allows this proportion to be raised to 5'Sths
for the benefit of the Provinces.
$142—"'Such sums as may be prescribed by Tlis Majesty in Council
shall be c¢harged on the revenues of the Federation in each
year as grants-in-aid of the revenues of such Provinces as
Hiz Majestv may determine to be in need of assistance, and
different sums may be prescribed for different Provinces:

Provided that, except in the case of the North West
Province, no grant fixed under this section shall be increased
by a subsequent Order, unless an address has been presented
to the Governor-General by both Chambers of the Federal
l.egislature for submission to His Majesty praying that the

i

increase he made.

3163 —(1) Subject to the provisions of this section, the executive
authority of a Province extends to borrowing upon the security of the
revenues of the Province within such limits, if any, as may from time
to time be fixed by the Ac¢t of the Provincial Legislature and to the giving
of guarantees within such limits if any as may be so fixed.

(2) The VFederation may, subject to such econditions, if any, as it
may think fit to impose, make loans to, or, so long as any limits fixed

(Continued on page 341)
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rowing is, under the terms of these sections, an execu-
tive power; but the Provincial Legislature may by
Act prescribe the limits of such borrowing, and lay
down the nature of the guarantees that can be offered
for such loans. The main and perhaps the only
security for facilitating borrowing by any Provincial
Government, is, of course, the Provincial Revenue. In
view, however, of the heavy indebtedness* of many a
leading Province, and in view of the immense field for
provincial development needing capital, it may be
questioned if this power will be found adequate.

Provinces may borrow in the open market or from
the Federal Government. The latter are authorised to
make loans to the Provinces and impose their own con-

(Continued from page 340)

under the last preceding section are not exceeded, give guarantees in
respect of making loaus raised by any Prdvince and any sums required
for the purpose of making loans raised by any Province, and any sums
required for the purpose of making loans to a Province shall be charged
on the revenues of the Federation.

(3) A Province may not without the consent of the Federation bhor-
row outside India, nor without the like consent raise any loan if there is
still outstanding any part of a loan made to the Province by the Federa-
tion or by the Governor-General in Council, or in respect of which a
guarantee has been given by the Federation or by the Governor-General in
Council .

A consent under this sub-section may be granted subject to such
conditions, if any, as the Federation may think fit to impose.

(4) A consent required hy the last preceding sub-section shall not
be unreasxonsbly withheld, nor shall the Federation refuse, if sufficient
cause is shown, to make a loan to, or to give a guarantee in respect of a
loan raised by, a Province, or seek to impose in respect of any of the
matters aforesaid any condition which is unreasonable. and, if any dispute
arises whether a refusal or consent, or a refusal to make a loan or to
give a guarantee, or any condition insisted upon, is or is not justifiable,
the matter shall be referrad to the Governor-General and the decision of
the Governor-General in his discretion shall he final.

*According to Appendix 3 of the Niemeyer Award the indebtedness
of the following Provinces was:

(In Rs. Crores.)

Madras 9.781
Bombay 23.253
Sind 4.552
U.P. . 26.471
Punjab 17.914

C.P. 3.786
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ditions. The Provinces may not borrow outside India
except with the consent of the Federation, which may
impose such conditions as they deem necessary to
guarantee the safety of the loan, and the due payment
of the interest thereon. Consent cannot, indeed, be un-
reasonably refused; but what is reasonable and what
is not reasonable refusal will be a matter to be eventu-
ally decided by the Governor-General in his discretion.
As the maintenance of the financial stability and credit
of India is made a special responsibility of the Gover-
nor-General [Section 12 (1) (b) ], it may be presumed
that the Governor-General and the Federation will be
duly cautious in such matters. It is likely, however,
that in practice the Provinces,—at least the newer or
weaker ones among them,—would prefer to borrow
from the Federation; but, in that case, their liberty of
action may be considerably restricted, notwithstand-
ing the injunctions of sections 16 (3) (4).

Reservations

Sections 141 and 143 contain provisions of a pro-
cedural character, and also certain savings, which,
while they do not materially affect the financial posi-
tion of the Provinces, nevertheless indicate the reserva-
tions made on the financial powers of the Provincial
Legislatures, that may have important after-effects.
These sections are:

141. (1) “No Bill or amendment which imposes or
varies any tax or duty in which Provinces are in-
terested, or which varies the meaning of the ex-
pression “agricultural income” as defined for the
purposes of the enactments relating to Indian
income tax, or which affects tho principles on
which under any of the foregoing provisions of this
Chapter moneys are or may be distributable to
Provinces or States, or which imposes any such
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federal surcharge as is mentioned in the foregoing
provisions of this chapter, shall be introduced or
moved in either Chamber of the Federal Legisla-
ture except with the previous sanction of the
Governor-General in his discretion.

The Governor-General shall not give his sanction
to the introduction of any Bill or the moving of
any amendment imposing in any year any such
Federal surcharge as aforesaid unless he is satisfied
that all practicable measures for otherwise increas-
ing the proceeds of Federal taxation or the portion
thereof retainable by the Federation would not
result in the balancing of Federal receipts and ex-
penditure on revenue account in that year.

In this section the expression “tax or duty in which
Provinces are interested” means—

(a) a tax or duty the whole or part of the net pro-
ceeds whereof are assigned to any Province; or

(b) a tax or duty by reference to the net proceeds
whereof sums are for the time being payable out
of the revenues of the Federation to any Pro-
vinces.”

(1) Nothing in the foregoing provisions of this
Chapter affects any duties or taxes levied in any
Federated State otherwise than by virtue of an Act
of the Federal Legislature applying in the State.

Any taxes, duties, cesses or fees which, immediate-
ly before the commencement of Part III of this
Act, were being lawfully levied by any Provincial
Government, municipality or other local authority
or body for the purposes of the Province, munici-
pality, district or other local area, under a law in
force on the first day of January, nineteen hundred
and thirty five, may, notwithstanding that those

taxes, duties, cesses or fees are mentioned in the
¥Federal Legislative List, continue to be levied and
to be applied to the same purposes until provision
to the contrary is made by the Federal Legislature.”
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That power and authority of the Governor-General
—and not Federal Government—extends to seeing that
all proper economies are made in the Federal Budget,
before recourse could be had to new taxation. or
increased rates in existing taxes. But on this aspect
of the matter we shall comment in the companion
volume to this Monograph.

It is obvious that sub-section (2) of 141 is intended
to satisfy the Governor-General that all necessary
economies have been made in the provincial expendi-
ture; while, in the case of the taxes, duties, cesses or
fees which were leviable uptil now by any local
authority, they are permitted to be levied by the same
authorities as heretofore.

Niemeyer Award

Under the foregoing provisions, and in order to
start the Provinces under the new Constitution on an
even keel, financially speaking, the British Govern-
ment appointed Sir Otto Niemeyer to give a sort of
Arbitrator’s Award as to:

(1) The period within which the distribution of Income
Tax receipts collected by the Federal Government
should be made among the Provincial Govern~
ments, and the proportion of such distribution;

(la) Proportion of Jute Export Duty to be assigned to
the Jute growing Provinces.

(2) The amount and mode of offering further subven-
tion from Federal resources to such of the Pro-
vinces as were found to be deficit Provinces.

Sir Otto approached his problem on the assump-
tion that—

“At the inauguration of Provincial Autonomy, each

of the Province should be so equipped as to enjoy a
reasgnable prospect of maintaining financial equili-
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brium, and, in particular, that the chronic deficit into
which some of them had fallen should be brought to an
end.”*

He, accordingly, commenced with examining the
present and prospective financial position of the Pro-
vinces; and, on the results thereby revealed, proceeded
to determine the amount of special assistance neces-
sary in each case. That position is epitomised in the
following statistics given in Appendix II B of his
Report:

(N. B. Figures are in Lakhs of Rupees)

Provinece Rev. Exp. Rev. Exp. Rev. Exp.
1930-31 1935-36 1936-37

Madrax 16,84  17,99—1,06 15,72 16,04—32 15,90 1590
Lombay 13,81 15.62—1.51 14,80 15,08—28 12,04 12,03
Rengal 996 11,41—1,75 11,43 11 58-—15 11,49 11,91
1. P. 11,97 12 88— 91 11,79 11,R4— 5 11,71 12,45
Punjab 1056 10,99— 43 10,46  10,57—11 10.80 10,78
Ilhnr & Orissa 5,27 6.06— 79 5.54 561— 7 4,70 4 RS

4,70 5.14-— 414 4.56 4.81—25 4.81 4,90
\\-. 'm 2,44 2,79— 35 2,36 2, 83—47 207 5,00
N.W.F.+ 1,70 1,76— 6 1.70 1,80
Orissay 1.63 1,63
Sind 3,13 3,13

This reveals a position of permanent deficit in
almost every Province, new or old; and Sir Otto cal-
culated their aggregate deficit to be about 4:50 lakhs.
Upto this amount assistance would need to be given
to the several Provinces,—as follows (in lakhs of

Rupees) :—
Bengal .. 15
Bihar .. 25
C. P .. 15
Assam .. 45 4 17 on account of Assam Rifles
N.W.F. .. 110
Orissa .. 50 4 19 non-recurrent
Sind .. 105 4+ 5 lakhs non-recurrent pr¢
U. P. .. 25 gressively for five years
+ Total 450 ’

*Para 3, of his Report.

jThese Provinces' revenues include the subvention from the
Government of India already being given to them. Omitting that their
deficit would be much greater.

12
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The Central Budget

How was this amount to be found? The position
-of the Central Budget, as revealed by the corre-
sponding figures was:—

Revenue Exnenditure Surplus or deficit
(in Lakhs Rs.)

Rs. Rs.
1930-31 1,24,60 1,35,18 —11,58
1931-32 12161 1,33,39 —11,75
1934-35 1,25,10 1,20,15 4,95
1935-36 1,24,37 1,21,95 + 2,42
(Revised Estimatex)
1936-37 1,22,77 1,22,70 -

(Budget Estimates)*

The 1934-35 figure is given before providing
Rs. 2,81 lakhs for rural uplift, and other special grants
totalling Rs. 178 lakhs; that for 1935-36, before provid-
ing Rs. 45 lakhs for buildings in Sind and Orissa, and
Rs. 197 lakhs for revenue reserve. Expenditure in both
1935-36 and 1936-37 includes a grant of about Rs. 1,90
lakhs to the jute-producing provinces, and a sub-
vention of Rs. 100 lakhs for the N.W.F. Province.
Expenditure in 1936-37 includes in addition a grant
of Rs. 108 lakhs in Sind, and Rs. 50 lakhs for Orissa.

The Central Government resources however, are
not so plentiful as to provide, from the normal
revenues, all this extra contribution to the Provinces.

Present Magnitude of the Customs and Income Tax

Its main revenue resoyrces indicate a growing ten-
dency to diminishing returns, which those responsiple

* According to the Bndget l‘mnmatex fnr 1937-35, Provincial \utonomy
as definitised by the Niemever Award, would mvolw a reduction in
Central Revenues of Rs. 51 lakhs, and an increase in the Central Expen-
diture of Rs. 134 lakhs, or a total cost to the Centre of Rs. 185 lakhs.
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for the finances of India do not seem to have realised
in full. The Customs revenue, aggregating perhaps 55
crores, is the result of a combination of productive
(or revenue) tariff with protective duties, which must
diminish in proportion as: (a) the claims of the con-
sumers come to be appreciated and given effect to;
and (b) in proportion as the protection granted to
indigenous industry proves effective and reduces
imports from abroad of articles thus protected. The,
latter tendency is decidedly asserting itself in the case
of such articles as sugar, where the domestic product is
rapidly cutting out the foreign importer.

True, decline in the Customs revenue due to such
factors is sought to be counteracted by imposing Coun-
tervailing Excise Duties; but these will neither
indemnify the Central Exchequer completely against
the loss in Customs revenue; nor would such measures
—taxing directly a country’s local industry,—be
popular. The Niemeyer Report, again, awards g§ths
of the Jute Export Duty to the jute growing provinces,
which would involve a further loss of revenue to the
Central Exchequer. There is a fundamental objection
to the taxation of exports by the Central Government,
which is voiced emphatically in the United States Con-
stitution by a specific article forbidding the Federal
Government to impose any such duty. That senti-
ment is growing rapidly in India. The claims of the
consumear may not receive attention for some years to
come, so far as the present high duties on many crticles
of luxury are concerned. But the range of articles
on which such duties are possible to impose is limited;
and so the chances of recouping for the loss caused by
protective duties are exceedingly slender.
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Incidence of Direct Taxation
As for the Income Taxes, Sir Otto Niemeyer observes:

*After the abolition of tax on the smaller incomes,
and the two successive reductions in the rates im-
posed in 1931, the rates of Income Tax and Super
Tax in India, especially on the higher incomes, are
by no means excessive. The general scheme of In-
dian Taxation (Central and Provincial) operates to
relieve the wealthier commercial classes to an ex-
tent which is unusual in taxation schemes: and
there would be no justifiable ground of complaint
if a slight correction of this anomaly were main-
tained. The assignment of taxes on Income is the
main method of assisting Provincial Finances con-
templated by the Government of India Act; and if
the remaining surcharge were maintained, it would
materially contribute to the early receipt by the
Provinces of additional resources.”’*

Even if we accept this reasoning in toto, we must
point out: (i) that the Central Exchequer would
suffer, on the basis of present rates, a decline of 6-5
crores when the full percentage of income taxes pro-
posed to be made over to the Provinces is attained.
(ii) Besides, the system of taxing incomes in India
admits of considerable reforms,—abatement in respect
of married persons’ income, and that on account of
minor children being maintained out of such incomes,
which if given effect to, would substantially reduce
the tax receipts. (iii) The same must be said of the
claim of the business community for making the basis
for assessing incomes to taxation on a three years’
average of earnings or profits, and not each year’s
income separately without ever allowing for business
losses. If granted, this concession, modelled on the

S

*Para 31 (1) of the Report.
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British practice, would, according to the present Fin-
ance Minister of India, mean a heavy loss of revenue.
(iv) Finally, the Federal Government have been
precluded from taxing agricultural incomes, especially
those of a larger size. This exemption from taxation
is being partially abandoned in the new Constitution,
in so far as the Provincial Governments are empowered
to impose such taxation, if they so desire. But it may
be questioned, whether, outside Bengal, the United
Provinces, and Bihar, this would mean any real accre-
tion to the Provincial resources,—especially if the
Provincial Governments are compelled, by the sheer
force of logic, to exempt from their Land Revenue
demand all smaller incomes from land coming within
the so-called subsistance minimum everywhere ex-
empted from taxation.

(v) Another exemption from income taxes, allow-
ed by the Government of India today, and apparently
maintained by the new Constitution, is that in con-
nection with the incomes earned in India, but paid
abroad,—e.g. leave and pensions paid to Government
servants residing abroad; or interest on sterling
securities. There is no justification for this exemption.
If the Government were to impose equal taxes on
all incomes earned or accured in India, there may be a
gain of 3 to 5 crores per annum to the Central Exche-
quer. Many of the losses apprehended in the Income
Tax receipts on account of the factors mentioned above
would be wiped out by this one reform, if only the
Government of the country had courage or sympathy
enough to tackle such a problem. It is, however, one
proof of the purely exploiting nature of the present
Imperialist regime in India, that they would never
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consent to such obvious reforms in their revenue
system.

The introduction of the Corporation Tax or
Succession Duties on personal estate may make up for
the loss likely to result from these sources in the
Central Budget. But the items are yet too new to
estimate their yield correctly.

Expenditure Side

On the spending side, the provision for reduction
or avoidance of Debt of the Central Government has
since 1931-32 been reduced by 3 crores. Though there
may be some savings on account of conversion of the
old high-interest bearing Debt into lower interest bear-
ing obligations, the possibility of further economy
through that means is limited. The Defence Budget
promises considerable expansion in the near future, if
only because of the continued state of tension in
Europe.

3

The Railways, moreover, continue to be a source of
considerable deficit, which has aggregated over 62
crores in the last 6 years, and which has been so far
met by loans from the Reserves.*

The spending Departments in the Provinces have,
likewise, an infinite capacity for expansion, so that
the deficit calculated above is the minimum, on the
existing standards of civic amenities only.

Nevertheless Sir Otto considered that the above
measure of assistance could be rendered from the Cen-
tral revenues to the Provmces, either (1) by foregomg,

l*In 1%6 }7 lhev were reported to he makmg a small profit of
about 15 lakhs; while in 1937-38 the figures of gross receipts have been
showing a constant improvement. On the other hand, the accumulated
deficit of Rs. 62 crores, in so far as it constituted a debt against the
Railways, i8 by law wiped out.
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in given cases, the claim of the Central Government on
account of interest on loans advanced to the Provinces
concerned; or (ii) by means of cash contributions for a
given number of years, to meet the present deficit in
particular Provinces; while for (iii) the developmental
needs in general of each Province, a proportion of the
Income Tax receipts could be made over to the
Provinces.

Sir Otto, making his award after careful considera-
tion, held that—

“the initial prescribed period under Section 138 (2)
(a) being five years, the prescribed sum which
during that period the Centre may in any year re-
tain out of the assigned 50 per cent., shall be the
whole, or such sum as is necessary to bring the
proceeds of the 50 per cent. share to the Centre
together with any General Budget receipts from
the Railways upto 13 crores, whichever is less.”*

For the first quinquennium of the new Constitu-
tion, there seems little hope of the Federal Govern-
ment being able to dole out any portion of the Income
Tax receipts left in their charge. And even for the
next 5-yearly period, Sir Otto’s recommendation may
be given effect to only progressively; and that, too, if
no other emergencies occur. The arbitrator makes the
division of the Income Tax receipts among the Pro-
vinces on the combined basis of population and resi-
dence of the income-tax-payers; and lays down the
following proportions to be refunded to the several
Provinces:—+

*Pars 30 of the Report.
1Cp. Para 34 Op. Cit.
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Province Proportion ¢ Needless to add that this per-
Income Tax centage applies only to the Pro-
Returned. vincial share, which is half of the

Madras .. 15 total income tax receipts collected
Bombay .. 20 by the Central Government from
Bengal .. 20 the several Provinces. If the
U. P. .. 15 States come into the same scheme,
Punjab .. 8 they, too, would be sharers in the
Bihar .. 10 residue, and a minor adjustment
C. P. may have to be made on their

5
Assam .. 2 account. But the States are not
N. W. P, o1 primarily liable to the Income
Orissa o2 taxes; and the Federal Govern-
Sind 2 ment is free to impose a sur-

charge on the normal Income Tax rates for exclusively
Federal purposes, of which the States as well as the Pro-
vinces will have to bear the burden.

This arrangement is open to the serious criticism
that it is creating considerable provincial jealousies,
since those Provinces which have managed their
finances in the last 15 years more or less economically,
seem, like Bombay, to be penalised; while those others,
which, like Bengal, do not appear to have applied the
same vigilance in their financial management, appear
to have been specially favoured. This is, no doubt, a
reflection of the growing provincial sentiment which is
not always in the best interests of the national solidar-
ity. But when such grounds are offered for its mani-
festation, it is impossible always to repress such senti-
ments emanating,—particularly as the benefit derived
from such adjustments does not really go to the masses
of the people, but falls largely to the share of vested
interests.

Cancellation of Provincial Debts
Sir Otto has also suggested cancellation of all debt
contracted with the Central Government prior to
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April 1, 1936, in the case of 5 Provinces. In this way,
those units would obtain relief as shown below on
their expenditure side.

Bengal .. Rs. 33 lakhs annually;
Bihar ey, 22 »
Assam .., 15% ”»
N. W. F. o, 120 ”
Orissa ey, 9%, ”

As regards the Central Provinces, the relief on this
account is confined only to the deficit debt as on
March 31, 1936, and approximately 2 crores of pre-
reform Debt,—giving a total relief of Rs. 15 lakhs, in
this way.

Jute Duty

Under the head of Jute Export Duty, Sir Otto
recommended that the percentage of that income left to
the jute-growing Provinces should be raised to 624/c;
and so yield a further addition to the income of the
Provinces noted below of the figure shown against each
of them.

Bengal ..~ .. Rs. 42 lakhs.
Bihar .. N} "
Assam w2k »

Orissa about ” 3 ”

“The result will be” says Sir Otto, “after allowing for
the advantages derived from debt cancellation, to
complete the required assistance except in the
case of Assam, N.W.F. and Orissa, which will still
require, 30, 100, and 40 lakhs respectively. In addi-
tion, there remain the special cases of the United
Provinces and Sind, in which, for different reasons,
the method of adjustment by debt cancellation was
not- thought appropmate "

T @Para 23 of the Report.
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Specific Relief

In those cases, therefore, he recommended the fol-
lowing grants under Section 142:—

United Provinces Rs. 25 lakhs for a fixed period of
5 years.

Assam , 30 , 4+ Rs. T lakhs on account
of Assam Rifles.

N.W.F. , 100 ,,  subject to reconsidera-
tion at the end of 5
years.

Orissa , 40 ,,  with 7 lakhs additional
in the first year, and 3
additional in each of
the next 4 years.

Sind » 105 ,  for 10 years, with 5
lakhs additional in the
first year, then falling
as provided until the
grant ceases entirely
with the extinction of
the Barrage Debt.

The aggregate relief, given under the Niemeyer
Report, to the several Provinces, by means of debt
cancellation, or specific revenue contribution, or direct
subsidy,—without speaking of the accretion to the
revenue resources of the Provinces due to concessions
on account of the Income Tax receipts,—is summed up
in the Table given on page 355.
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1 | \
£ o
| Total | Debt | 2, .
*Province. | relief | Cancel-| 3 ig 12 Remarks
1 grant- | lation | E°§ | 2
. ed. ! g g § n
|, K L&
1 x | b
Madras }1- : T | [ «.. ' For both these
Bombay j | ; i Provinces slight re-
; E | w | lief may be found in
: ] ! ' | the readjustment of
: , i ! : Balances.
X I | ‘
United Prov. 25 ¢ .. L 1 25 *Apart from 7 lakhs
Bengal. 75 33 42 ... ' for Assam+19 lakhs
Bihar. .25 | 22 L2} ... non-recurrent + 5
Central Prov. 15 ¢ 15 e { ... 'lakhs non-recurrent
Assam. L5 1 15) 24 © 30 ' for 5 years,
N. W. F. Co110 12 [ 100
Orissa. 50* 1 9% 1} .40

Sind. 105* ! v 105

* This figure may possibly be regarded as 4.9 too high,
Appendix 8 to Para 19 of the Niemeyer Report.

+ The adjustment on account of Provincial Balances and Debts
results in the following relief to named Provinces on the 1936-37
Budget as under :

Figures are in Lakhs of Rupees.

Province Total Debt to be Net benefit on
Consolidated Debt Charges,

Madras 978.1 ... e 26.2

Bombay 23258 ... . 14.5*

Sind 455.2 ... 0.7

U. P. 2647.1 ... 12,7

Punjab 17914 ... 1.7

P 378.6 ... 20.9
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Criticism of the Niemeyer Award

The Niemeyer Report is open to the most serious
objection in this: that it has simply not looked at Pro-
vincial Finance collectively at all. It has merely made
the existing standard of administration in given Pro-
vinces as its starting point and culminating edge. The
deficit it has concerned itself with is really the existing
deficit. It has, therefore, offered a relief to certain Pro-
vinces, which, without really enabling the latter to
effect any substantial good to those units, would only
serve to weaken the Central Purse. Throughout its
closely reasoned pages, one seeks in vain for a glimpse
of that larger vision, which would think of the 9 out of
10 persons still illiterate in the country; or concern
itself with the problem of 2 out of every 3 meals,
necessary to keep body and soul together, which the
majority of the Indian masses lack altogether. The
additional sources of revenue placed at the disposal
of the Provinces by the new Constitution,—e.g. taxa-
tion of Agricultural Incomes, or Succession duties,—
would be an unknown quantity for many of
them, so far as accretion to their resources is con-
cerned; and, would, perhaps, be substantially counter-
weighed by the reduction or abolition of other forms
of revenue,—e.g. by introducing a minimum exempt-
ed from taxation in the Land Revenue demand, or
abolition of the existing Excise Revenue,—which
enlightened public conscience every where demands.
The creation of Provincial jealousies, again, by uneven
treatment is unmistakably symbolic of the Imperialist
policy of “Divide and Rule.” But so far as real
nation-building in India goes, this award is absolutely
ineffective, and possibly pernicious.
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Provincial Expenditure

On the expenditure side of the Provincial Budget,
as we have seen, there are considerable restrictions of
a constitutional character, which would prevent the
Provincial Legislatures ever enjoying a real Power of
the Purse in a full measure. Apart from the numerous
and considerable amounts “charged upon the revenues
of the Province”’,—and, as such, being non-votable,—
there are the powers of the Governor in respect of
his discretionary authority, as also in regard to those
functions which are within his special responsibility.
Expenditure, or financial grants in respect of both
these, are liable to be forced upon the Provincial Legis-
lature whether they will it or not. The combined
effect of these must curtail the influence of the Pro-
vincial Legislature in regard to shaping the Financial
Administration of the country, or embarking upon any
considerable projects of development.

Add to this the further fact, that, in almost every
department of nation-building activity, each Province
has an immense leeway to make up; that in educa-
tion, sanitation, agricultural or industrial development
of the Province, the present standard of expenditure
could be increased, in even the richest Provinces, twice
or three times over, without being extravagant in the
least, and without even then accomplishing the goal
of a modern civilised State,—and you would realise
how utterly restricted are the Provincial Legislatures
under the new Constitution in the most material factor
of modern administration.

The Conference of Provincial Finance Ministers,
called in Bombay at the commencement of June 1937,
has amply borne out this prophesy of woe. The assem-
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bled Finance Ministers discovered: that all the most
productive and elastic sources of revenue were retained
by the Federal Government for their own purposes;
that the sources left to the Provinces, old or new, were
either unproductive, burdensome, or otherwise so
thoroughly objectionable in themselves that they may
have to be abandoned on their own account; that the
demands upon the Provincial Purse for productive or
developmental purposes were so insistent and imperat-
ive, that no substantial relief to the Provincial Purse
was feasible through retrenchment or reduction in
expenditure; that the salaries and cognate expenses
of the superior services, which might admit of reason-
able reducticn, were guaranteed by the Constitution,
so that no economy was possible in that direction
either; and that, for the more ambitious projects of
economic development or social reform needing consi-
derable capital outlay, most of the Provinces being still
under debt to the Government of India, were, under
the Constitution, not absolutely free to finance such
enterprise by borrowing.

The Bombay Ministry programme was estimated
to cost about Rs. 125 lakhs, including only Rs. 41 lakhs
for the introduction of compulsory primary instruction
free to every child in the Province. But the sources
from which this programme is to be financed remains
yet to be indicated. As portents go, however, it seems
unlikely that the Ways and Means would be found
to finance this by no means too ambitious a Programme,
simply because of the intricate and innumerable finan-
cial provisions of the Constitution, and, above all,
because of the guiding spirit of the Constitution.
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CHAPTER VIIIL .

JUDICIAL ADMINISTRATION IN THE PROVINCES.

The Judicial Administration in the Provinces is
organized in a set of Courts—Civil and Criminal,—-cul-
minating in the High Courts. Revenue Courts, or
Court of Wards, are apart from the main body of
Judicial Administration, being in the nature rather of
administrative arrangements than parts of the Judicial
Machinery proper.

High Courts.

There are in India, under section 219* of the Act
of 1935, six High Courts, one Chief Court, and three
Judicial Commissioners’ Courts, ranking as High
Courts.  These are the High Courts in Calcutta,
Madras, Bombay, Allahabad, Lahore and Patna, the
Chief Court in Oudh, the Judicial Commissioner’s
Court in the Central Provinces and Berar, North West
Frontier Province, and Sind. Assam is the only one of
the Governors’ Provinces without a High Court or a
Chief Court of its own, but will presumably be served,
for the purposes of a High Court, by the High Court
of Calcutta. High Courts are an expensive luxury

*'19—(1) Tho following (ourm shall in relnhun to Bntwh Indm
be deemed to he High Courts for the purposes of this Act, that is to
say, the High Courts in Calcutta, Madras, Bombay, Allahahad, Lahore. and
Patna, the Chief Court in Oudh, and the Judicial Commissioner's Courts
in the Central Provinces and Berar. in the North West Frontier }'rovmce
and in Sind, any other Court in British India constituted or reconstituted
under this Chapter as a High Court, and any other comparable court in
Kritish India which Hig Majesty in Council may declare to be a High
Court for the purposes of this Act. Provided that if provision har been
made hefore the commencement of Part III of this Act for the establish-
ment of a High Court to replace any Court or Courts mentioned in this
snb-section, then as from the establishment of the new (ourt, this
section shall have effect as if the new court were mentioned in lieu of the
Court or Courts so repluced

(2) The provisions of this chapter sha]l apply to every High Court in
British India.

364
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which can be made to yield some revenue by making
justice a saleable commodity, e.g., by means of
Judicial Stamp Fees. The cost of justice in India is
proverbially high, and will continue to be so long as
the Legal Profession is organised as a parasitical clique
rather than a productive section of the community.

Section 219, sub-section (1) also provides that any
other Court in British India, constituted or recon-
stituted under this Chapter as a High Court, and any
other comparable Court in British India, which Hfs’
Majesty in Council may declare to be a High Court
for the purposes of this Act, may also be recognised
as High Courts. New High Courts may, therefore, be
created hereafter; or the existing Courts may be
declared to be of the status of a High Court.

Overlapping Authority

In Item 53 of the Federal Legislative List in
Schedule VII under section 100 of the Act, is included.

“Jurisdiction and powers of all Courts, except the
Federal Court, with respect to any of the matters
in this list and, to such extent as is expressly au-
thorised by Part IX of this Act, the enlargement
of the appellate jurisdiction of the Federal Court,
and the conferring thereon of supplemental
powers”’;

while in the Provincial Legislative List in the same
Schedule, item (1):

“Public order (but not including the use of His
Majesty’s naval, military or air forces in aid of the
civil power); the administration of justice; con-
stitution and organisation of all Courts, except
the Federal Court, and fees taken therein; preven-
tive detention for reasons connected with the
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maintenance of public order; persons subjected to
such detention.”

permits the Provincial Legislature to legislate with
regard to the administration of justice.

The Concurrent List contains the items of Criminal
and Civil Procedure (as also items 2 to 4), and juris-
diction and powers of all Courts, (item 15 in list III)
except the Federal Court with respect to any of the
‘matters in that List, on which the Provincial Legis-
lature as well as the Federal Legislature are entitled
to Legislate. The legislative authority is thus left to
the Provinces as well as the Federal Legislature with
regard to the strictly defined terms as quoted above.

It may be added that the highest Court in a Federat-
ed State may also be recognised as a High Court for
the purposes of the new Constitution.

Every High Court in British India, at any rate,
would be regarded as a Court of record, and must con-
sist of a Chief Justice and such other Judges as His
Majesty may appoint from time to time.* It will be
noticed that the High Court Judges are appointed by
the King, and not by any authority in India.¥ This,
of course, may reduce the authority of the Local Go-
vernments over the Judges of the High Courts in their
Provinces. But the theory underlying such a pro-
vision seems to be: that the highest judicial officers
must be made as independent of the Local Govern-
ments and their political entanglements as possible;
and hence the withdrawal of their appointment from
Indian authorities and its vesting in the Crown.

*Sec. 220 (1).
fSec. 220 (2).
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The maximum number of Judges in a High Court
may be fixed by an Order in Council including the Addi-
tional Judges appointed by the Governor-General.*
The Judges of High Courts are to be appointed by a
Royal Sign Manual, and are allowed to remain in
office upto sixty years of age.t Presumably, these
Judges are appointed during the pleasure of the King,
but are not removable from their office except (a)
by resignation in writing by the Judge himself, and
addressed to the Governor of the Province;i (b) By
the King-Emperor by warrant under the Royal Sign
Manual on the ground of misbehaviour, or (c)
infirmity of mind or body, if the Judicial Committee
of the Privy Council reports that the Judge ought to
be removed for such reasons on a reference being
made to them by His Majesty.§

In this connection, it must be noted that the Judges
are appointed for a definite period, subject to an age-
limit, and not for life as in the United Kingdom or the
United States. They are, likewise, removable,
in India, not for misbehaviour upon an address
of the Legislature, as is the case in England,
but by the King-Emperor on a definite report
by the Judicial Committee of the Privy Council,
certifying that the Judge in question has been guilty
of misbehaviour, or suffers from some infirmity of
mind or body. This is another instance in which the
new Constitution deliberately displays distrust of the
Indian politician, and restricts the power of the
Indian authorities, however unlikely the exercise of

7 "‘S.ection 220 (])." i

Flec. 220 (2).

FNec. 220 (2) Priviso (a).

§S8ee. 220 (2) Proviso (b).
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such a power may be in an untoward or improper
direction. Nowhere perhaps is it so necessary, as in
India to-day, owing to the sharply growing conflict
between the alien element entrencheu in vested
positions and the legitimate ambitions of the children
of the soil, that the Judiciary be free from any taint
of partisanship. By introducing such provisions
indicating obvious distrust of the leaders and spokes-
men of the Indian people; and by maintaining a certain
statutory minimum of the British element in the
highest judicial posts in the land, the Constitution puts
a premium on judicial partisanship, or class outlook
among the Judges, which cannot but be deplored. If
the authors of the Constitution desired a complete free-
dom of the Judiciary from political influence, there
are other ways of guaranteeing such independence,
which the Constitution might well have adopted with-
out rendering the Indian Ministerial authority so
wholly futile as such provisions tend to make it.

Says the Report of the Joint Select Committee
of Parliament, who scrutinised this Constitution in
Bill form:—

323. “We observe that the Judges are to hold office
during good behaviour, and not, as is at present
the case with Judges of the Indian High Courts, at
pleasure. We think that this is right, but we
assume that it is not intended that the Legislature
should have power to present an Address praying
for the removal of a Federal Judge; and in our
opinion a Judge should not be removed for mis-
behaviour, except on a report by the Judicial Com-
mittee of the Privy Council, to whom His Majesty
should be empowered to refer the matter for con-
sideration.”
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In other words, the combined wisdom of the
Indian Legislature,—who pay for these services—is
not deemed equal to the task of making a proper re-
commendation by way of an Address to thé Crown
in respect of a Judge found guilty of misbehaviour;
while a Committee of total strangers, sitting 7,000 miles
away from the place of offence, is deemed to be the
right and proper body to make a report on such an
important affair; and to require the King to act on
such a Report. The Act does not say if, before makifg
such a Report, the Judicial Committee of the Privy
Council would make any investigation into the allega-
tions against the Judge in question; and, if so, whether
the Judge complained against would have the right or
the opportunity to defend himself. It is also not clear
who is to make a complaint in this regard to the King
in the first instance. Finally, it is by no means clear if
those who introduced such a provision have consider-
ed the reaction on public opinion of all the unfortunate
or unsavoury details that may be published in the
course of such proceedings. But, apparently, no
sacrifice of even common decency or public propriety
is too great, in the minds of those who framed this
Constitution, if at the expense thereof the rooted dis-
trust of the Indian politician in the British politician’s
mind could be made manifest.

Qualifications for Judges

The qualifications for the appointment of Judges
are laid down somewhat negatively in sub-section 3 of
section 220.

220. (3) “A person shall not be qualified for appoint-
ment as a Judge of a High Court unless he—

(a) i3 a barrister of England or Northern Ireland, of
at least ten years’ standing, or a member of the



870 Provincial Administration in India

Faculty of Advocates in Scotland of at least ten
years’ standing; or

(b) is a member of the Indian Civil Service of at least
ten years’ standing, who has for at least three
years served as, or exercised the powers of, a dis-
trict judge; or

(c) has for at least five years held a judicial office in
British India not inferior to that of a subordinate
judge, or judge of a small causes court; or

(d) has for at least ten years been a pleader of any

! High Court, or of two or more such Courts in

succession:

Provided that a person shall not, unless he is,
or when first appointed to judicial office was a
barrister, a member of the Faculty of Advocates,
or a pleader, be qualified for appointment as Chief
Justice of any High Court constituted by letters
patent until he has served for not less than three
years as a judge of a High Court.

In computing for the purposes of this sub-
section the standing of a barrister or a member of
the Faculty of Advocates, or the period during which
a person has been pleader, any period during which
the person has held judicial office after he became
a barrister, a member of the Faculty of Advocates,
or a pleader, as the case may be, shall be included.”

Civilians as High Court Judges

It is worth remarking that the highest Judiciary
in India is to contain, not only experienced Jurists or
Advocates of British or Indian training, but also
members of the Indian Civil Service of a certain stand-
ing, or person with a certain minimum experience in
the Judicial line. The presence of the Indian Civil
Service members on the High Court Benches has
always been regarded, in Indian political circles, with
suspicion, since these members of the Judiciary are
likely to bring the outlook and viewpoint of the execu-
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tive while functioning as Judges of the High Court.
The British constitutional practice of keeping the Exe-
cutive and the Judicial side strictly apart is also
violated in this provision. The framers of the Act of
1935, however, have not deemed it necessary to remove .
this constitutional incongruity; and, in fact, the
authors of the report of the Joint Select Com-
mittee of Parliament, which scrutinised the new Con-
stitution in its Bill form, have actually recommended
that the present proportion of at least one third or tite
Judges of the High Court being drawn from the
Indian Civil Service, to be continued.

The proportion of the purely Lawyer Judges is
not to be reduced; but the office of the Chief Justice
is still barred to pleaders qualified in India only, un-
less such pleaders have had experience of judicial office
of at least three years in a High Court. This is a most
undeserved slur on the purely Indian legal profession,
its training, or its competence, which Indians of every
school of political thought have always denounced.

Judges’ Privileges and Responsibilities

Judges of the High Court are required to take an
QOath or make an Affirmation as laid out in Schedule
IV of this Act.* The salaries and allowances of the
Judges of the High Court, including expenses in
respect of equipment and travelling upon their first
appointment, as also their allowances during leave or
on account of pensions, are to be fixed by Orders in

shall, before he enters upon his office, make and subscribe hefore the
Governor or some person appointed by him an oath according to the form
get out in that behalf in the Fourth Schedule to this Act.

Querry: Are not High Court Judges allowed to make an affirmation in
lien of an oath{ Or must they be all sound deists, or theists,
even if not quite good churchmen, Hindus, or Muhammadans? In
the section proper there is no mention of an affirmation. Com-
pare the language of Sections 24 and 64 in this behalf.
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Council from time to time. But neither the salary of
a Judge already in office, nor his rights in respect of
leave or pension, can be varied to his disadvaniage
during the period of his service (Section 221).* One
of the Judges may be appointed to act for the Chief
Justice of a High Court if the office is vacant, or if the
Chief Justice is absent, or for any other reason unable
to perform the duties of his office.t Such an appoint-
.ment may be made by the Governor-General in his
discretion; but the permanent appointment remains

with His Majesty, as required under section 220.

For a similar vacancy in the office of any other
Judge, the Governor-General may, in his discretion,
appoint a duly qualified person to act as such Judge
until another duly qualified person is appointed by
His Majesty to the vacant office, and such other person
enters upon his duties, or if the permanent Judge
returns to his post.} If there is any temporary increase
in the business of the High Court, or if there
be any arrears of work in any such Court, the Gover-
nor-General in his discretion may appoint Additional
Judges from amongst persons duly qualified for the
post for such period not exceeding two years as may
be speciﬁed§ .

) *221. The Judges of the several High Courts shall be entitled to such
salaries and allowances, including allowances for expenses in respect of
equipment and tm\olhng upon appointment, and to such rights in respect
of (](!a\k’ zlmd pensions, as ma) from time to time be fixed by His Majesty
in Touncil.

Provided that neither the salary of a judge, nor his rights in respect
of leave of absence or pension, shall be varied to his disadvantage after
his appoeintment.

7Compare Section 222 (1),

}Compare Section 222 (2).

§222—(3). It will be noticed that in all these contingencies, the
officer empowered to act is the (iovernor-General, in his discretion, ie,
without any reference to hix Ministers. The Provincial (Governor, or the
Provincial Governments have, of course, no say whatever in such matters.
“When the Constitution was in its Bill form, the officer empowered in all

these cases was the Governor of the Province concerned. It is impossible
to fathom the reason which dictated thix change.
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Jurisdiction

The High Court’s jurisdiction is limited by the
Orders in Councils or by existing legislation, as also
the law to be administered to the High Courts, or the
powers of the Judges. These powers include the power
to make rules of Court, and to regulate the sittings of
the Courts, as also the division of work among the
several Judges.*

Every High Court is entitled, under section 224, t¢
have superintending jurisdiction over all Courts in
India which are subject for the time being to its appel-
late jurisdiction; and may

(a) “call for returns;

(b) make and issue general rules and prescribe forms
for regulating the practice and proceedings of such
courts;

(c) prescribe forms in which books. entries and ac-
counts shall be kept by the officers of any such
courts; and

(d) settle tables of fees to be allowed to the sheriff,
attorneys, and all clerks and officers of courts.”

“Provided that such rules, forms and tables shall not
be inconsistent with the provision of any law for
the time being in force, and shall require the pre-
vious approval of the Governor.”

The High Court is given special jurisdiction, by
sectlon 225, to transfer certain cases from Subordinate

*223. Subject to the provisions of this pm‘t of this Act. to the prn
vigions of any Order in Council, made under this or any other Act, and
1o the provisions of any Aect of the appropriate Legisluture enacted by
virtue of the powers conferred on that Legislature by this Act, the juris-
diction of, and the law administered in, any existing High Court, and
the respective powers of the judges thereof in relation te the administra-
tion of justice in the court, including any power to make rules of court and
to regulate the sittings of the conrt, and of members thereof sitting alone
or in division courts, shall be the same as immediately before the com-
mencement of Part ITT of this Act:
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Courts to itself, if those cases involve any Federal or
Provincial Act. But such transfers can only be made,
in regard to cases involving Federal Acts, on the appli-
cation of the Federal Advocate General, or, if they
involve Provincial Acts, on the application of either
the Federal Advocate General, or the Provincial Advo-
cate General.

Revenue Courts

The High Court, however, is for the present,
dtbarred from any for the present jurisdiction
in any matter concerning the revenues or acts
ordered or committed in connection with the col-
lection of such revenues, according to the usage and
practice of the country.* But by special legislation, this
practice may be amended, and the High Court may be
given jurisdiction, provided that no such legislation,
can be introduced in the Federal or Provincial Legisla-
ture without the previous sanction of the Governor-
General or of the Governor as the case may be, given
each in his discretion.

Section 228 provides:

(1) The administrative expenses of a High Court
including all salaries, allowances and pensions
payable to or in respect of the officers and servants
of the court and the salaries and allowances of
the judges of the Court shall be charged upcn the
revenues of the Province, and any fees or other
moneys taken by the court shall form part of those

revenues.
;2'.!6-—;1_) ~Unt{l xnti;or;\';se }:rm‘ide(l hy " Act of the appr;mrix;t:a
Legislature. no Iligh Court shall have any original jurisdiction in any

matter concerning the revenue or concerning anv act ordered or done in
the collection thereof according to the usage and practice of the country or
the law for the time being in force.

{(2) A Bill or amendment for making such provision as aforesaid shall
not be introduced into or moved in a Chamber of the Federal or a Pro-
vincial Legislature without the previous sanction of the Governor-General
in his discretion, or as the case may be, of the Governor in his discretion.
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(2) The Governor shall exercise his individual judg-
ment as to the amount to be included in respect of
such expenses as aforesaid in any estimates of
expenditure laid by him before the Legislature.

Under. this section, practically all High Court
expenditure, including that of the High Court of
Calcutta, is not to be voted upon by the Provincial
Legislature. The High Courts would thus be financially
independent of the Provincial Parliaments. This is
generally based on the analogy of the British practice,
which includes in the Consolidated Fund Charges judi-
cial salaries and other charges in connection with the
Courts of Justice. We need, therefore, offer no further
comment upon it.

The language of the High Court is to be English.*
The King is entitled to constitute or re-constitute High
Courts by letters patent. The power of reconstitution
may even include power to amalgamate two Courts into
one in one of the Provinces.f Certain extra-provincial
jurisdiction is also given to the High Court under sec-
tion 230; but the local Legislature of the province, to
which the High Court particularly belongs, is not
empowered to increase, restrict or abolish the extra-
provincial jurisdiction of the High Court.

Subordinate Civil and Criminal Courts

The Subordinate Judiciary is to be placed under
the general control and supervision of the High Courts;i
but appointments to the subordinate judiciary will be
made by authorities in India, who will also exercise
a measure of control over the judges after their appoint-
ment, so far at any rate as promotion and posting are
o *(p. Section 227, .

f8ection 229,
1Cp. Sections 254-255-256.
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concerned.* Apprehensions were entertained in some
quarters that if the purity of judicial administration
were to be maintained free from any party bias or
political pressure, it would be as well t¢ remove the
power to appoint, to promote, or to transfer judicial
officers from the Ministers to some authority above
petty party prejudices or predilections. As it is really
the Subordinate Judicial Officers, who not only really
do the bulk of the judicial work in the country, but
‘cbme into contact more than the High Court, with the
people at large, the desirability of maintaining these
officers in an independent position cannot of course
be over-emphasised.

The Authors of the Select Committee Report,
however, were content to lay down the safeguard only
of a convention or rule, which would preclude political
recommendation from being the basis of any Judicial
appointment.

338. “A strict rule ought in our opinion to be adopted
and enforced though it would be clearly out of
piace in the Constitution Act itself, that recom-
mendations from or attempts to exercise influence:
by. members of the Legislature in the appointment
or promotion of any member of the Subordinate
Judiciary are sufficient in themselves to disqualify
a candidate, whatever his personal merits may be.
We would admit no exception to this rule, which
has for many years past been accepted without.
question in the Civil Service of the United King-
dom. We do not for a moment suggest that
Indian Ministers will be willing to adopt any lower
standards; but this is a matter in which the right.
principle ought to be laid down at the very out-
set of the new constitutional order; and the obser-
vations which we have thought it our duty to make

e e o e e e
*('p. ante Chapter 5.
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may perhaps serve in the future to strengthen the
hands of Ministers who find themselves exposed to
improper pressure from those whose standards may
not be as high as their own.”

So far as the Subordinate Judges or Munsiffs are
concerned, the Provincial Government may make
appointments after consultation with the Public Service
Commission, and in accordance with the rules made
after consulting the High Court as regards the
standards of qualifications expected of candidates seex=
ing such judicial appointments. Though the appoint-
ment may actually be made by the Governor, the candi-
dates for appointment will be selected by the Public
Service Commission, in consultation with the High
Court. In making these appointments, accepted lines
of policy in regard to guaranteed proportions of certain
minorities to such appointments will naturally have to
be observed. But though the Public Service Commis-
sion would act only in an advisory capacity, no Minister
in all probability would dare to go against their advice
in the absence of very strong reasons sufficient to con-
vince the Governor to the contrary.

The Joint Select Committee also lay down:

“We think it of first importance that promotions {rom
grade to grade or from the rank of Munsiff to that
of Subordinate Judge, and also the leave ard post-
ings of Munsiffs and Subordinate Judges, should be
in the hands of the High Court, subject to the
usual rights of appeal of the officer affected.”
(Para 339.)

District Judges
As regards the District Judges, if the candidates for
such posts are to be drawn from the Indian Civil
Service, the appointment would be made by the
13



878 Provincial Administration in India

Governor on the recommendation of the Minister con-
cerned, and after consultation with the High Court.
For less important appointments the recommendation
of the Minister must be backed with the approval of
the Public Service Commission and of the High Court.
Appointments, thirdly, from members of the Bar to
any judicial office must be made from amongst persons
nominated by the High Court, subject to any general
.regulations of policy as regards communal proportions
in such appointments.

Promotions of District Judges should be by recom-
mendation of the Minister concerned after consultation
with the High Court, while the Governor is given the
discretionary power to reject any particular recom-
mendation if he does not think it proper. In all these
purposes, however, sections governing the Civil
Services are more apposite.

Criminal Courts and Judiciary

As regards the judiciary in the Criminal Courts,
the ladder begins with the Honorary Magistrates or
Justices of the Peace who dispose of petty cases. For
more important cases, there are the District Magis-
trates, the Deputy Magistrates and Sub-Deputy Magis-
trates-and Tashildars, not to mention the Presidency
Magistrates in the Presidency Cities of Bombay,
Madras and Calcutta. These have varying jurisdiction
to try and dispose of particular categories of cases,
as laid down in the appropriate Code. The Sessions
Judge, or the High Court exercising its Criminal Juris-
diction in Sessions, forms the apex of the system,
appeal being permissible from all lower Courts to the
High Court in all serious cases, as also from the
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Sessions division of the High Court itself in cases in-
volving questions of law. Every death sentence passed
by any Court lower than the High Court needs to be
confirmed by the High Court.*

Candidates for the first appointment to these posts
will be selected by the Public Service Commission,
and the appointments would be made by the Governor
on the recommendation of the Minister from amongst
candidates so selected. As for subsequent promotioins®
or postings, the District Magistrate may make recom-
mendation to the Minister; and these recommendations
‘will not be disregarded.

Critique of the Indian Judicial System

We may now summarise the criticism,—voiced in-
cidentally in the preceding pages in several instances,—
as regards the entire system of Judicial Administration
in India. In this, we shall leave out the question of the
Federal Court, which will be discussed in the com-
panion volume to this; and confine our remarks strictly
to the Judicial Administration in the Provinces.

Apart from the power of appointment, censure,
punishment, or dismissal of the highest judicial
officers, which is vested in non-Indian hands or extra-
Indian authorities; apart, again, from the question of
financial powers over the Judiciary, which are with-
drawn from the competence of the local Legislature or
the Ministry, there are grave questions of funda-
mental constitutional importance in regard to the
Judicial Administration in this country, which require
specific comment to show how entirely obsolete and

X *Coroners Courts are in a category by themselves, and are not men-
tioned in the Constitution Act,
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reactionary are the principles influencing the authors
of the Constitution Act of 1935.

(1) In the first place, the entire section of the Act
dealing with the Judiciary seems to be motived by that
doctrine of Separation of Powers, which is carried to
its logical conclusion in the United States of America.
But even there, while there is not a perfect separation
of these powers between the Executive. the Legislative

*&nd the Judicial authority, the difficulties resulting
from such a separation as actually obtains are pro-
ductive of embarrassment and complications, which
have of late been forcibly illustrated by the judgments
of the Supreme Court in respect of the so-called New
Deal cases. Legal Tribunals tend, by their verv nature,
to be conservative, and so lag behind times. And
though the Executive authority in every modern state
is not as progressive and uptodate as might well be
desired, it has of necessity to take stock more of the
changing conditions of the community than the
detached position of the Judiciary permit them to do.
A Judge, by the very nature of his calling, must be
detached and impartial, or unconcerned in current
affairs; and may be unacquainted with the trend of
development in social thought. Then only can he deal
out absolute justice according to law between citizen
and citizen. The Executive, on the other hand, have,
by the law of their being, to be in daily and intimate
contact with the people they govern, especially in coun-
tries with parliamentary institutions. Hence, an Exe-
cutive, backed by a popular Legislative authority, is
more likely to be alive to the changing needs of the
community than the Judiciary in its exclusive atmo-
sphere of detachment and unconcern. But, even so, in
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the United States, there have been tussels between the
Executive, led by a President as strong as Jefferson or
Adams, and a Chief Justice as determined as Marshall.
In the United States, again, there was no complication

like we have in India, owing to the specially privileged

and entrenched position a foreign element enjoys in the
country, and even in its judicial services. There is,

therefore, inherent, in the constitutional provisions

outlined above, the seed of future discontent and con-
stitutional impasse, which the framers of the Act of
1935 do not seem to have appreciated as much as could
have been desired.

The foregoing argument, however, necd not be
interpreted to mean that Indians would desire a Judi-
ciary dependent upon the local Ministry, or that thev
would combine judicial with executive functions. No
one could be more sensible of the harm resulting from
making the Judiciary of a country, situated as India is
to-day, subservient to the political powers that be.
In fact, the true essence of these very constitutional
provisions suggests a dependence on an outside political
authority, which cannot but provoke criticism from the
Indian side. Nevertheless, it is one thing to make the
Judiciary independent of the changing political cur-
rents; and a totally different thing to place it under
an authority entirely outside the country, and unamen-
able to its public opinion, unfamiliar with its changing
conditions, and even liable to be prejudiced against its
growing requirements. Our criticism is not against
making the Judiciary as safe and secure, as indepen-
dent and impartial, as may be possible. The criticism
is rather against the obvious distrust of the Indian
people as a whole implied in the provisions mentioned
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above; as also regarding the possibility of a needless
conflict and impasse resulting from such a specially
privileged position accorded to the Judiciary, in a
country where the popular ambitions are undeniably
in conflict with the interests of the governing class, and
where the highest judicial officers are made, by the
law of their being, more partial to the governing class
and its interests than to the masses governed. Means
could have been found, much less objectionable than
“those devised in the Constitution, if the sole objective
of the authors of the Constitution Act of 1935 had been
to secure the independence and impartiality of the
Judges. Inasmuch as those means are not applied, and
reliance is had on such special measures, the Act can-
not, in this department, escape adverse criticism.

(2) The combination of the Judicial and Executive
functions in the Collector-Magistrates, or in the
Revenue Courts, offends against this doctrine much
more flagrantly than the suggestion that some form of
ultimate control over the highest judiciary should be
left in some authority in the country itself. Argument
of cost is, even on the official side, the only considera-
tion standing in the way of this much needed reform.
All other considerations of judicial independence and
respect for popular liberties demand an early sepa-
ration of these functions. It is difficult to say whether,
under the new Constitution, this standing blot on the
Judicial Administration of India would be altogether
removed.

(3) The existence of separate Revenue Courts is
open to the same criticism and objection. No measure
of social reform affecting the Land Revenue and Land
Tenure would be properly administered, so long as
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these Courts are in a category by themselves, under
exceutive officers, and following their own law and
procedure.

The question raised by such separate Revenue
Courts has a constitutional importance, inasmuch as,
in India, citizens have, by the Constitution Act, no
fundamental rights of citizenship assured to them. The
possibility of administrative oppression through such
engines, especially in a country teeming with ignorant
masses, cannot be exaggerated. India may not have
Administrative Courts proper, as they have in, some
Continental countries. But these half-sisters of such
semi-judicial engines of oppression cannot be over-
looked by any one desiring a free and democratic
svstem of government for the Indian people in every
respect possible. The rule of law, characteristic of the
British constitutional tradition, is all but impossible to
maintain so long as executive and judicial functions are
combined in the same hands; so long as there are
special Courts for those matters which bring the citizen
directly into contact with the Government, and so long
as there are no assured Fundamental Rights of
citizenship.

(4) India has, again, no Supreme Court of its own.
The highest appellate Tribunal still remains outside
India. There is to be, under the new dispensation, a
Federal Court, to which we shall refer in another
monograph of this Series. But the Federal Court is
nct the same thing as a Supreme Court for all kinds of
final appeals and decisions, in constitutional as well as
in personal matters affecting individual citizens. The
highest Court of Appeal for all Indian cases is still the*
Judicial Committee of the Privy Council. So long as -
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this ultimate appellate tribunal remains outside India,
the administrative machinery of India can neither be
complete, nor entirely independent.

(5) We bhave already commented upon the pre-
sence of the Civilian Judges on High Court Benches as
an undesirable feature of the Judicial Administration
in India, and as being not in keeping with the best
traditions of the British Constitutionalism; and so need
not repeat that criticism here. The same may be said
‘of the exclusion of the Indian trained lawyer from the
post of Chief Justice of a High Court.

(6) The peculiar position assigned by law to the
European British Subject in India, in regard to Criminal
trials in which such persons are concerned, is an
instance of indefensible special privilege before the
highest Courts of justice in the land, which militates
sadly against the principle of universal equality of all
citizens before such tribunals. If there is a single
feature of the administrative system in India which
maiks it out more than any other as the domination of
an Imperialist race over a subject people, it is this
peculiarly privileged position assigned to European
British subjects vis-a-vis the Indian High Courts. The
prohibition to Indians to carry arms is the only other
feature of that system which can at all be ranked in
the same class.

(7) There are other features of the Judicial
Administration in India, which are, also, objectionable,
from a constitutional stand-point. The Jury system
has, for instance, a very limited application in India,
mainly in capital cities, and then, too, in important
criminal trials. In so far as that system is recognised
as one of the bulwarks of popular liberty, India must be
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said to be lacking in a most essential cog in the wheel
of constitutional machinery.

(8) The relief obtainable in Britain by means of
the writ of Habeas Corpus is either restricted unduly
in India, or non-available so far as the large bulk of
the masses are concerned.

(9) The cost of justice is also a considerable feature
in this country. It is not merely the dues proper of the
Courts that constitute a burden. The heavy charges of
the legal Profession make a far more serious burden
than any Court Fees or Stamp Duties levied in connec-
tion with the administration of justice. So long, how-
ever, as the Legal Profession remains the parasitical
organisation that it is to-day; so long as the social
system is based on principles which place a premium
on such parasitism, there can be no hope of reform
in this direction.

(10) A good deal of the law of India has been
codified; but the Codes, excellent as they are, bear
evidence of the unhappy state of the country. By far
the larger portion of the personal law applicable to the
vast mass of the people of the country is yet uncodified,
and motived by principles and ideals no longer opera-
tive even by the communities concerned. Personal
law, however, is held to be so closely concerned with
the people’s religious beliefs, that any attempt towards
its modernisation, rationalisation, codification is bound
to prove a most difficult task, likely to be most strenu-
ously obstructed by the very people who are sought
to be benefited by such an attempt.
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